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IN THE SUPREME COURT OF THE STATE OF IDAHO
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

DAFCOLLC.,
Plaintiff/Respondent,
vs.
STEWART TITLE GUARANTY
COMPANY, AMERITITLE, INC.,

Defendant/ Appellant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2010-280
Docket No. 40738

************ **
CLERK'S RECORD ON APPEAL

**************
Appeal from the District Court of the
Seventh Judicial District of the State ofldaho,
in and for the County of Bonneville

HONORABLE DANE H WATKINS JR, District Judge.

** ******** ****
Attorney for Appellant

Attorney for Respondent

Stephen D. Hall
Peterson Moss Hall & Olsen
485 E Street
Idaho Falls, ID 83402

Michael T. Spink
Spink Butler, LLP
P.O. Box 639
251 E Front Street, Ste 200
Boise, ID 83701
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Seve
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User: PADILLA

ROAReport
Case: CV-201 0-0000280-0C Current Judge: Dane H Watkins Jr
Snake River Funding, LLC, etal. vs. Stewart Title Guaranty Company, etal.

Snake River Funding, LLC, DAF.C.O., LLC vs. Stewart Title Guaranty Company, Does 1-10, Amerititle Company
Date

Code

User

1/15/2010

SMIS

WOOLF

Summons Issued

Gregory S. Anderson

NCOC

WOOLF

New Case Filed-Other Claims

Gregory S. Anderson

NOAP

WOOLF

Plaintiff: DAF.C.O., LLC Notice Of Appearance
David A Johnson

Gregory S. Anderson

WOOLF

Filing: A- All initial civil case filings of any type not Gregory S. Anderson
listed in categories B-H, or the othe(A listings
below Paid by: Johnson, David A. (attorney for
Snake River Funding, Lie,) Receipt number:
0002369 Dated: 1/19/2010 Amount: $88.00
(Check) For: Snake River Funding, Lie, (plaintiff)

WOOLF

Plaintiff: Snake River Funding, Lie, Notice Of
Appearance David A. Johnson

LYKE

Miscellaneous Payment: For Making Copy Of Any Gregory S. Anderson
File Or Record By The Clerk, Per Page Paid by:
Beard St. Clair Receipt number: 0003162 Dated:
1/22/2010 Amount: $5.00 (Check)

WOOLF

Affidavit of Service - by US Mail 2/10/2010
Stewart Title Guaranty Company

Gregory S. Anderson

WOOLF

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Spink,
Michael T (attorney for Stewart Title Guaranty
Company) Receipt number: 0010063 Dated:
3/3/2010 Amount: $58.00 (Check) For: Stewart
Title Guaranty Company (defendant)

Gregory S. Anderson

NOAP
1/22/2010

2/12/2010

ASRV

3/2/2010

Gregory S. Anderson

3/3/2010

NOAP

WOOLF

Defendant: Stewart Title Guaranty Company
Notice Of Appearance Michael T Spink and
Richard H. Andrus

Gregory S. Anderson

3/15/2010

ANSW

LYKE

Answer

Gregory S. Anderson

4/9/2010

STIP

QUINTANA

Stipulation to Amend Complaint

Gregory S. Anderson

4/15/2010

ORDR

LMESSICK

Order Allowing Amended Complaint

Gregory S. Anderson

4/29/2010

AMCO

LMESSICK

Amended Complaint Filed

Gregory S. Anderson

5/17/2010

ANSW

TBROWN

Answer

Gregory S. Anderson

6/2/2010

NTOS

DOOLITTL

Notice Of Service (Defendant's 1st Set of
Interrogatories and Request for Production of
Documents)

Gregory S. Anderson

7/26/2010

NTOS

DOOLITTL

Notice Of Service (Answers to Plaintiff's 1st Set Gregory S. Anderson
of Requests for Production of Documents and
Plaintiff's 1st Set of Interrogatories)

8/11/2010

ORDR

LMESSICK

Order for Status Conference

Gregory S. Anderson

HRSC

LMESSICK

Hearing Scheduled (Status Conference
09/30/2010 08:45AM)

Gregory S. Anderson

MOTN

DOOLITTL

Motion for Summary Judgment

Gregory S. Anderson

MEMO

DOOLITTL

Plaintiff's Memorandum in Support of Summary
Judgment

Gregory S. Anderson

AFFD

DOOLITTL

Affidavit of Darin Hebdon

Gregory S. Anderson

9/21/2010

001
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Date

Code

User

9/21/2010

AFFD

DOOLITTL

Affidavit of Chris Archibald

Gregory S. Anderson

DOOLITTL

Request for Judicial Notice

Gregory S. Anderson

9/23/2010

HRSC

LMESSICK

Hearing Scheduled (Motion 12/16/2010 08:15
AM) Summary Judgment

Gregory S. Anderson

9/27/2010

NOTH

LYKE

Notice Of Hearing Re: Motion for Summary
Judgment (12/16/10@8:15AM)

Gregory S. Anderson

9/30/2010

DCHH

LMESSICK

Hearing result for Status Conference held on
Richard T St Clair
09/30/2010 08:45AM: District Court Hearing Hel<
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: 50 pages

10/1/2010

MINE

LMESSICK

Minute Entry
Hearing type: Status Conference
Hearing date: 9/30/2010
Time: 8:45 am
Courtroom:
Court reporter: Karen Konvalinka
Minutes Clerk: Lettie Messick
Tape Number:

Richard T. St. Clair

10/4/2010

HRSC

LMESSICK

Hearing Scheduled (Pretrial Conference
03/16/2011 08:45AM)

Gregory S. Anderson

HRSC

LMESSICK

Hearing Scheduled (Trial 03/22/2011 10:00 AM) Gregory S. Anderson

ORPT

LMESSICK

Order Setting Pretrial Conference/trial

Gregory S. Anderson

MEDI

LMESSICK

Order Referring Case to Mediation

Gregory S. Anderson

RESP

DOOLITTL

Response Memorandum in Opposition to
Plaintiffs' Motion for Summary Judgment (fax)

Gregory S. Anderson

AFFD

DOOLITTL

Affidavit of John Holt in Response to Motion for
Summary Judgment
(fax)

Gregory S. Anderson

AFFD

DOOLITTL

Affidavit of Richard H. Andrus in Response to
Motion for Summary Judgment (fax)

Gregory S. Anderson

CONT

LMESSICK

Hearing result for Motion held on 12/16/2010
08:15 AM: Continued Summary Judgment

Gregory S. Anderson

HRSC

LMESSICK

Hearing Scheduled (Motion 01/11/2011 08:30
AM) Summary Judgment

Gregory S. Anderson

AFFD

DOOLITTL

Affidavit of John Holt in Response to Motion for
Summary Judgment

Gregory S. Anderson

RESP

DOOLITTL

Response Memorandum in Opposition to
Plaintiffs' Motion for Summary Judgment

Gregory S. Anderson

AFFD

DOOLITTL

Affidavit of Richard H. Andrus in Response to
Motion for Summary Judgment

Gregory S. Anderson

JUDGE

MESSICK

Judge Change (batch process)

LMESSICK

Plaintiff's Reply Memorandum in Support of
Summary Judgment

Gregory S. Anderson

AFFD

LMESSICK

Affidavit of Darin Hebdon

Dane H Watkins Jr

AFFD

LMESSICK

Affidavit of David Patterson

Dane H Watkins Jr

12/1/2010

12/2/2010

12/3/2010
12/21/2010
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Date

Code

User

12/21/2010

MOTN

LMESSICK

Motion to Strike Affidavit of John Holt (Partial)

Dane H Watkins Jr

LMESSICK

Second Request for Judicial Notice

Dane H Watkins Jr

SOLIS

Notice Of Service- First Set Of Interrogatories To Dane H Watkins Jr
Plaintiffs And Defendant Stewart Title guaranty
company's First Set Of Requests For Production
Of Documents

SOLIS

Plaintiffs' Disclosure Of Expert

Dane H Watkins Jr

RESP

LYKE

Response to Motion to Strike Affidavit of John
Holt (Partial)

Dane H Watkins Jr

MOTN

LYKE

Motion to Strike Affidavit of David Patterson,
Affidavit of Darin Hebdon (Second), and Second
Request for Judicial Notice

Dane H Watkins Jr

MOTN

LYKE

Dane H Watkins Jr
Motion for Order Shortening Time on Motion to
Stirke Affidavit of David Patterson, Affidavit of
Darin Hebdon (Second), and Second Request for
Judical Notice

AFFD

LYKE

Dane H Watkins Jr
Affidavit of Richard H. Andrus in Support of
Motion for Order Shortening Time on Motion to
Strike Affidavit of David Patterson, Affidavit of
Darin Hebdon (Second), and Second Request for
Judical Notice

MOTN

SBARRERA

Motion To Shorten Time & Motion To Consider
Affidavits Of David Patterson And Darin Hebdon
And Response To Defendants' Motion To Strike

MINE

LMESSICK

Minute Entry
Dane H Watkins Jr
Hearing type: Motion
Hearing date: 1/4/2011
Time: 8:50am
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number:
Party: D.A.F.C.O., LLC, Attorney: David Johnson
Party: Snake River Funding, LLC, Attorney: David
Johnson
Party: Stewart Title Guaranty Company, Attorney:
Michael Spink

HRHD

LMESSICK

Hearing result for Motion held on 01/04/2011
09:00AM: Hearing Held Summary Judgment
Richard Andrus will appear by telephone (ct
initiate call)
Motion to Strike (2 aff)

Dane H Watkins Jr

MEMO

LMESSICK

Memorandum Decision Re: Motion for Summary
Judgment

Dane H Watkins Jr

JDMT

LMESSICK

Judgment Re: Motions to Strike and Motion for
Summary Judgment

Dane H Watkins Jr

1/26/2011

NOTC

LYKE

Notice of Compliance

Dane H Watkins Jr

2/3/2011

HRSC

LMESSICK

Hearing Scheduled (Motion 03/02/2011 09:00
AM) Motion to Dismiss

Dane H Watkins Jr

NTOS

12/22/2010
12/23/2010

1/4/2011

1/19/2011

Judge

Dane H Watkins Jr

QO3
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Judge

Date

Code

User

2/7/2011

MOTN

LYKE

Motion to Dismiss Based on Court's Decision Re: Dane H Watkins Jr
Motion for Summary Judgment

MEMO

LYKE

Memorandum in Support of Motion to Dismiss
Based on Court's Decision Re: Motion for
Summary Judgment

Dane H Watkins Jr

NOTH

LYKE

Notice Of Hearing Re: Motion to Dismiss Based
on Court's Decision Re: Motion for Summary
Judgment (03/02/11 @9:00AM)

Dane H Watkins Jr

NOTH

DOOLITTL

Notice Of Hearing

Dane H Watkins Jr

MOTN

DOOLITIL

2nd Motion to Amend Complaint

Dane H Watkins Jr

RESP

DOOLITTL

Plaintiffs Response to Defendant's Motion to
Dismiss Based on Court's Decision RE: Motion
for Summary Judgment and Motion for
Reconsideration

Dane H Watkins Jr

NOTH

DOOLITTL

Notice Of Hearing

Dane H Watkins Jr

MEMO

SOLIS

Reply Memorandum In Support Of Motion To
Dismiss And Response Memorandum In
Opposition To Plaintiffs' Motion For
Reconsideration (FAX)

MEMO

SOLIS

Response Memorandum In Opposition To
Dane H Watkins Jr
Plaintiffs' Motion For Second Amended Complaint
(FAX)

MOTN

SBARRERA

Motion To Vacate Trial

Dane H Watkins Jr

MOTN

SBARRERA

Motion To Shorten Time On Motion To Vacate
Trial

Dane H Watkins Jr

MINE

LMESSICK

Minute Entry
Dane H Watkins Jr
Hearing type: Motion
Hearing date: 3/1/2011
Time: 9:30 am
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number:
Party: DAF.C.O., LLC, Attorney: David Johnson
Party: Snake River Funding, LLC, Attorney: David
Johnson
Party: Stewart Title Guaranty Company, Attorney:
Michael Spink

DCHH

LMESSICK

Hearing result for Motion held on 03/02/2011
09:00 AM: District Court Hearing Held
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: Motion to Dismiss (Spink or Richard
Andrus 208-388-1 00)
2nd Motion to Amend

Dane H Watkins Jr

COMP

DOOLITIL

2nd Amended Complaint Filed

Dane H Watkins Jr

SMIS

DOOLITTL

Amended Summons Issued

Dane H Watkins Jr

SMIS

SOLIS

Second Amended Summons

Dane H Watkins Jr

2/11/2011

2/16/2011

2/22/2011

2/23/2011

3/1/2011

3/11/2011

3/16/2011

3-2-11 @9:00a.m.

3-2-11 @9:00a.m.

Dane H Watkins Jr
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Date

Code

User

3/18/2011

HRVC

LMESSICK

Hearing result for Trial held on 03/22/2011 10:00
AM: Hearing Vacated

Dane H Watkins Jr

HRVC

LMESSICK

Hearing result for Pretrial Conference held on
03/16/2011 08:45AM: Hearing Vacated

Dane H Watkins Jr

3/23/2011

ANSW

DOOLITTL

Answer to 2nd Amended Complaint

Dane H Watkins Jr

3/24/2011

ORDR

LMESSICK

Order Re: Plaintiffs' Motion for Reconsideration
Platinffs' Motion to Amend Defendants' Motion to
Dismiss

ASRV

DOOLITTL

Affidavit of Service- 3-18-11
serving Stanley Thorpe

NOAP

SOLIS

Defendant: Amerititle Company Notice Of
Appearance Michael T Spink

Dane H Watkins Jr

NOAP

SOLIS

Defendant: Amerititle Company Notice Of
Appearance Richard H Andrus

Dane H Watkins Jr

SOLIS

Filing: 11 - Initial Appearance by persons other
Dane H Watkins Jr
than the plaintiff or petitioner Paid by: Spink,
Michael T (attorney for Amerititle Company)
Receipt number: 0015524 Dated: 4/4/2011
Amount: $58.00 (Check) For: Amerititle Company
(defendant)

ORDR

LMESSICK

Order for Status conference

Dane H Watkins Jr

HRSC

LMESSICK

Hearing Scheduled (Status Conference
09/07/2011 08:30AM)

Dane H Watkins Jr

DCHH

LMESSICK

Hearing result for Status Conference scheduled
Dane H Watkins Jr
on 09/07/2011 08:30AM: District Court Hearing
Held
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: 50 pages

MINE

LMESSICK

Minute Entry
Dane H Watkins Jr
Hearing type: Status Conference
Hearing date: 9/7/2011
Time: 8:51 am
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number:
Party: Amerititle Company, Attorney: Michael Spin!
Party: D.A.F.C.O., LLC, Attorney: David Johnson
Party: Snake River Funding, LLC, Attorney: David
Johnson
Party: Stewart Title Guaranty Company, Attorney:
Michael Spink

ORDR

LMESSICK

Order for Status conference

Dane H Watkins Jr

HRSC

LMESSICK

Hearing Scheduled (Status Conference
03/20/2012 08:30AM)

Dane H Watkins Jr

4/4/2011

8/24/2011

9/7/2011

9/12/2011

Judge

(fax)

Dane H Watkins Jr

Amerititle Inc. by Dane H Watkins Jr
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3/20/2012

DCHH

LMESSICK

Hearing result for Status Conference scheduled Dane H Watkins Jr
on 03/20/2012 08:30 AM: District Court Hearing
Held
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: 50 pages

ORDR

LMESSICK

Order for Status Conference

Dane H Watkins Jr

HRSC

LMESSICK

Hearing Scheduled (Status Conference
08/08/2012 08:30AM)

Dane H Watkins Jr

MINE

LMESSICK

Minute Entry
Dane H Watkins Jr
Hearing type: Status Conference
Hearing date: 8/8/2012
Time: 8:57am
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number:
Party: Amerititle Company, Attorney: Michael Spinl
Party: D.A.F.C.O., LLC, Attorney: David Johnson
Party: Snake River Funding, LLC, Attorney: David
Johnson
Party: Stewart Title Guaranty Company, Attorney:
Michael Spink

DCHH

LMESSICK

Hearing result for Status Conference scheduled Dane H Watkins Jr
on 08/08/2012 08:30AM: District Court Hearing
Held
Court Reporter: n/a
Number of Transcript Pages for this hearing
estimated:

HRSC

LMESSICK

Hearing Scheduled (Pretrial Conference
12/05/2012 08:30AM)

HRSC

LMESSICK

Hearing Scheduled (Trial 12/13/2012 10:00 AM) Dane H Watkins Jr

LMESSICK

DELETE- DUPLICATE ENTRY

Dane H Watkins Jr

ORPT

LMESSICK

Order Setting Pretrial Conference/trial

Dane H Watkins Jr

HRSC

LMESSICK

Hearing Scheduled (Motion 09/06/2012 08:30
AM) Withdraw

Dane H Watkins Jr

MOTN

DOOLITTL

Plaintiff's Motion to Withdraw

Dane H Watkins Jr

NOTH

DOOLITTL

9-6-12 @ 8:30
Plaintiff's Notice Of Hearing
a.m.
{Motion to Withdraw}

Dane H Watkins Jr

DOOLITTL

Substitution of Counsel (Dafco LLC)

Dane H Watkins Jr

NOAP

DOOLITTL

Plaintiff: D.A.F.C.O., LLC Notice Of Appearance
Stephen D. Hall

DCHH

LMESSICK

Hearing result for Motion scheduled on
Dane H Watkins Jr
09/06/2012 08:30AM: District Court Hearing Hel<
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: Withdraw 50 pages

8/8/2012

8/15/2012

8/16/2012

8/20/2012

8/21/2012

9/6/2012

Judge

(fax)

Dane H Watkins Jr

Dane H Watkins Jr
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9/6/2012

MINE

LMESSICK

Minute Entry
Dane H Watkins Jr
Hearing type: Motion
Hearing date: 9/6/2012
Time: 8:30 am
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number:
Party: Amerititle Company, Attorney: Michael Spini
Party: D.A.F.C.O., LLC, Attorney: Stephen Hall
Party: Snake River Funding, LLC, Attorney: David
Johnson
Party: Stewart Title Guaranty Company, Attorney:
Michael Spink

ORDR

LMESSICK

Order for Status conference

Dane H Watkins Jr

HRSC

LMESSICK

Hearing Scheduled (Status Conference
10/10/2012 08:30AM)

Dane H Watkins Jr

ORDR

LMESSICK

Order Allowing Witdhrawal

Dane H Watkins Jr

9/10/2012

CERT

DOOLITTL

Certificate Of Mailing RE: Order Allowing
Withdrawal of Attorney

Dane H Watkins Jr

9/19/2012

NOAP

DOOLITTL

Plaintiff: Snake River Funding, LLC Notice Of
Appearance G. Lance Nalder

Dane H Watkins Jr

9/20/2012

HRSC

LMESSICK

Hearing Scheduled (Motion 11/28/2012 09:00
AM) Motion to Dismiss

Dane H Watkins Jr

MOTN

CEARLY

Motion For Dismissal Of Plaintiff Snake River
Funding, Inc. As A Party Plaintiff

Dane H Watkins Jr

NOTH

CEARLY

Notice Of Hearing RE: Motion For Dismissal As A Dane H Watkins Jr
Party Plaintiff 11-28-12 @ 9:00 AM

10/9/2012

HRSC

LMESSICK

Hearing Scheduled (Motion 11/08/2012 09:00
AM) Summary Judgment

10/10/2012

DCHH

LMESSICK

Hearing result for Status Conference scheduled
Dane H Watkins Jr
on 10/10/2012 08:30 AM: District Court Hearing
Held
Court Reporter: N/A
Number of Transcript Pages for this hearing
estimated: 50 pages

MINE

LMESSICK

Minute Entry
Dane H Watkins Jr
Hearing type: Status Conference
Hearing date: 10/10/2012
Time: 8:33 am
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number:
Party: Amerititle Company, Attorney: Michael Spin!
Party: DAF.C.O., LLC, Attorney: Stephen Hall
Party: Snake River Funding, LLC, Attorney: G.
Nalder
Party: Stewart Title Guaranty Company, Attorney:
Michael Spink

Judge

Dane H Watkins Jr
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Judge

LMESSICK

DELETE- DUPLICATE ENTRY

Dane H Watkins Jr

ORPT

LMESSICK

AmendednOrder Setting Pretrial Conference/trial

Dane H Watkins Jr

CONT

LMESSICK

Hearing result for Trial scheduled on 12/13/2012 Dane H Watkins Jr
10:00 AM: Continued

CONT

LMESSICK

Hearing result for Pretrial Conference scheduled
on 12/05/2012 08:30 AM: Continued

Dane H Watkins Jr

HRSC

LMESSICK

Hearing Scheduled (Pretrial Conference
03/06/2013 08:30AM)

Dane H Watkins Jr

HRSC

LMESSICK

Hearing Scheduled (Trial 03/14/2013 10:00 AM) Dane H Watkins Jr

MOTN

HUMPHREY

Amerititle, Inc.'s Motion For Summary Judgment

Dane H Watkins Jr

MOTN

HUMPHREY

Stewart Title Guaranty Company's Motion For
Summary Judgment

Dane H Watkins Jr

MEMO

HUMPHREY

Memorandum In Support Of Amerititle, Inc.'s
Motion For Summary Judgment

Dane H Watkins Jr

MEMO

HUMPHREY

Memorandum In Support Of Stewart Title
Guaranty Company's Motion For Summary
Judgment

Dane H Watkins Jr

AFFD

HUMPHREY

Affidavit Of Megan Burnside Ker

Dane H Watkins Jr

AFFD

HUMPHREY

Supplemental Affidavit Of John Holt

Dane H Watkins Jr

NOTH

HUMPHREY

Notice Of Hearing On Motions For Summary
Judgment- 11/14/2012@ 9:00AM RE:
Amerititle, Inc.'s Motion For Summary Judgment
And Stewart Title Guaranty Company's Motion
For Summary Judgment

Dane H Watkins Jr

BOULWARE

Defendant's- Amended Notice of Hearing on
Motions for Summary Judgment

Dane H Watkins Jr
Dane H Watkins Jr

10/10/2012
10/12/2012

User

10/22/2012
11/20/2012

STIP

BOULWARE

Stipulation for Dismissal of Plaintiff Snake River
Funding, Inc.

11/28/2012

DCHH

LMESSICK

Hearing result for Motion scheduled on
Dane H Watkins Jr
11/28/2012 09:00AM: District Court Hearing Hel(
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: Motion to Dismiss 50 pages
Richard Andrus 208-388-1000

MINE

LMESSICK

Minute Entry
Dane H Watkins Jr
Hearing type: Motion
Hearing date: 11/28/2012
Time: 9:02 am
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number: 5
Party: Amerititle Company, Attorney: Michael Spinl
Party: Snake River Funding, LLC, Attorney: G.
Nalder

HRSC

LMESSICK

Hearing Scheduled (Motion 12/19/2012 08:30
AM) Amend Complaint

12/3/2012

Dane H Watkins Jr
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12/4/2012

ORDR

LMESSICK

Order Dismissing Plaintiff Snake River Funding,
Inc.

Dane H Watkins Jr

12/6/2012

MOTN

HUMPHREY

Plaintiffs Motion To File Third Amended
Complaint

Dane H Watkins Jr

MEMO

HUMPHREY

Memorandum In Support Of Plaintiffs Motion To
Amend Complaint

Dane H Watkins Jr

AFFD

HUMPHREY

Affidavit In Support Of Motion ToFile Third
Amended Complaint

Dane H Watkins Jr

HUMPHREY

Response In Opposition To Defendants' Motions
For Summary Judgment

Dane H Watkins Jr

AFFD

HUMPHREY

Dane H Watkins Jr
Affidavit In Support Of Response In Opposition
To Defendants' Motions For Summary Judgment

MOTN

HUMPHREY

Plaintiffs Motion To Continue Or Alternative
Motion To Allow Filing Of Affidavit And
Responsive Brief

AFFD

HUMPHREY

Affidavit Of Stephen D. Hall In Support Of Motion Dane H Watkins Jr
To Continue Or Alternative Motion To Allow Filing
Of Affidavit And Responsive Brief

MOTN

HUMPHREY

Plaintiffs Motion To Shorten Time

Dane H Watkins Jr

NOTH

HUMPHREY

Notice Of Hearing - 12/19/2012 @ 8:30AM RE:
Motion To File Third Amend Complaint

Dane H Watkins Jr

NOTH

HUMPHREY

Notice Of Hearing- 12/12/2012@ 9:00AM RE: Dane H Watkins Jr
Motion To Shorten Time And Motion To Continue
Or Alternative Motion To Allow Filing Of Affidavit
And Responsive Brief

BOULWARE

Reply in Support of Motion for Summary
Judgment and Objection to Motion to File Third
Amended Complaint (Amerititle)

Dane H Watkins Jr

BOULWARE

Reply in Support of Motion for Summary
Judgment and Objection to Motion to File Third
Amended Complaint (Stewart)

Dane H Watkins Jr

BOULWARE

Dane H Watkins Jr
Affidavit of Richard H. Andrus in Support of
Response to DAFCO LLC's Motions to (1)
Continue, (2) Allow Filing of Affidavit and
Response Brief, and (3) Shorten Time; and
Memorandum in Support of Defendants' Motion to
Strike Affidavit and Resonse Brief
Dane H Watkins Jr
Response to DAFCO LLC's Motions to ( 1)
Continue, (2) Allow Filing of Affidavit and
Response Brief, and (3) Shorten Time; And
Memorandum in Support of Defendants' Motions
to Strike Affidavit and Resonse Brief

12/11/2012

AFFD

BOULWARE

Judge

Dane H Watkins Jr

MOTN

BOULWARE

Motion to Strike Affidavit in Support of Response
in Opposition to Defendants' Motions for
Summary Judgment

Dane H Watkins Jr

MOTN

BOULWARE

Motion to Strike Response in Opposition to
Defendants' Motions for Summary Judgment

Dane H Watkins Jr
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12/11/2012

NOTC

BOULWARE

Notice of Hearing on Motion to Strike Response in Dane H Watkins Jr
Opposition to Defendants' Motions for Summary
Judgment, and on Motion to Strike Affidavit in
Support of Response in Opposition to
Defendants' Motions for Summary Judgment

12/12/2012

DCHH

LMESSICK

Hearing result for Motion scheduled on
Dane H Watkins Jr
12/12/2012 09:00AM: District Court Hearing Hel<
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: Summary Judgment 50 pages
Richard Andrus 208-388-1000

MINE

LMESSICK

Minute Entry
Dane H Watkins Jr
Hearing type: Motion
Hearing date: 12/12/2012
Time: 9:00 am
Courtroom:
Court reporter:
Minutes Clerk: Lettie Messick
Tape Number:
Party: Amerititle Company, Attorney: Michael Spin!
Party: D.A.F.C.O., LLC, Attorney: Stephen Hall
Party: Stewart Title Guaranty Company, Attorney:
Michael Spink

JDMT

LMESSICK

Final Judgment

HRVC

LMESSICK

Hearing result for Trial scheduled on 03/14/2013 Dane H Watkins Jr
10:00 AM: Hearing Vacated

HRVC

LMESSICK

Hearing result for Pretrial Conference scheduled
on 03/06/2013 08:30AM: Hearing Vacated
208-388-1000 Richard Andrus

HRVC

LMESSICK

Hearing result for Motion scheduled on
Dane H Watkins Jr
12/19/2012 08:30AM: Hearing Vacated Amend
Complaint
Richard Andrus 208-388-1 000

ORDR

LMESSICK

Order
(1) Denying Dafcot LLC's Motion to File Third
Amended COmplaint; (2) Granting Stewart Title
Guaranty Company's Motion to for Summary
Judgment; (3) Granting Amerititle, Inc.'s Motion
for Summary Judgment; and (4) Dismissing
Dafco LLC's Clims with Prejudice

CD IS

LMESSICK

Civil Disposition entered for: Amerititle Company, Dane H Watkins Jr
Defendant; Does 1-10, Defendant; Stewart Title
Guaranty Company, Defendant; D.A.F.C.O., LLC,
Plaintiff; Snake River Funding, LLC, Plaintiff.
Filing date: 12/24/2012

STATUS

LMESSICK

Case Status Changed: Closed pending clerk
action

Dane H Watkins Jr

NOTC

SOLIS

Notice Of Appeal

Dane H Watkins Jr

12/24/2012

2/4/2013

Dane H Watkins Jr

Dane H Watkins Jr

Dane H Watkins Jr
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Case: CV-201 0-0000280-0C Current Judge: Dane H Watkins Jr
Snake River Funding, LLC, etal. vs. Stewart Title Guaranty Company, etal.

Snake River Funding, LLC, D.AF.C.O., LLC vs. Stewart Title Guaranty Company, Does 1-10, Amerititle Company
Date

Code

2/19/2013

Judge

SOLIS

Filing: L4 -Appeal, Civil appeal or cross-appeal to Dane H Watkins Jr
Supreme Court Paid by: Hall, Stephen D.
(attorney for D.A.F.C.O., LLC) Receipt number:
0005600 Dated: 2/5/2013 Amount: $109.00
(Check) For: D.A.F.C.O., LLC (plaintiff)

APSC

PADILLA

Appealed To The Supreme Court

Dane H Watkins Jr

CERTAP

PADILLA

Clerk's Certificate of Appeal

Dane H Watkins Jr

BNDC

PADILLA

Bond Posted - Cash (Receipt 7042 Dated
2/13/2013 for 100.00)

Dane H Watkins Jr

SOLIS

Request For Additional Record And Transcripts

Dane H Watkins Jr

2/4/2013

2/13/2013

User

011

JU

David A. Johnson, Esq.
Wright, Johnson, Tolson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
Case No: CV-10- 2.. ?fu

SNAKE RIVER FUNDING, LLC, and
D.A.F.C.O., LLC,

Plaintiffs,

COMPLAINT

vs.
STEWART TITLE GUARANTY
COMPANY and Does 1-10,

Fee Category: A
Fee: $88.00

Defendants.
Plaintiffs, for a cause of action against the above-named Defendants, complain
and allege as follows:
PARTIES

1.

Snake River Funding, LLC (Snake River), is an Idaho Limited Liability
company in good standing, engaged in the business of lending funds to
individuals and entities.

2.

D.A.F.C.O., LLC (OAFCO), is an Idaho limited liability company in good
standing.
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3.

Stewart Title Guaranty Company (Stewart), is a corporation organized
outside of the State of Idaho, but conducts business in the State of Idaho.
JURISDICTIONNENUE

4.

Idaho has personal jurisdiction over the Defendant(s) herein.

5.

Bonneville County, State of Idaho, is the county having the proper venue.
GENERAL FACTS

6.

In or about March 2008, Josh M. Jarvis (Jarvis) requested Snake River to
provide him a construction loan of $268,000.00 for the construction of a
single family residence located at 5600 South Highwillow Lane, Idaho
Falls, Idaho, legally described as Lot 25, Block 18, Comore Lorna,
Division No. 23 to the County of Bonneville, State of Idaho, according to
the recorded plat. (Hereinafter referred to as the Sagewood property.)
Jarvis claimed to be the owner of the property.

7.

Prior to loaning the money to Jarvis, Snake River wanted to be insured
that there were no superior claims or interest in the property to their
position if they lent Jarvis the requested funds.

8.

Snake River contacted Amerititle, an agent of Stewart, to obtain a title
insurance policy which would insure that Snake River would be in a first
position if there was a default on the loan to Jarvis.

9.

On or about March 18, 2008, Stewart issued a policy to Snake River
insuring the property for $268,000.00. A true and correct copy of this
insurance policy is attached hereto as Exhibit A which is incorporated by
reference.

10.

Snake River paid $1 ,323.00 for the title insurance, which is sufficient
consideration.

11.

Based upon Stewart's agent, Amerititle's representations and issuance of
a title insurance policy, Snake River lent Jarvis the $268,000.00.
Amerititle acted as closing agent for the loan between Jarvis and Snake
River.

12.

At the time of closing, Jarvis was married which fact was known to Stewart
and its agent, Amerititle.

2- COMPLAINT
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13.

Stewart should have, to have clear title to Sagewood property, required
that Jarvis's wife sign a quitclaim deed or other instrument to renounce
any interest in the same.

14.

Idaho is a community property state requiring the dual management of
real property.

15.

Property acquired during marriage in Idaho is considered community
property subject to dual management.

16.

Jarvis's wife has never signed any document releasing her interest in the
Sagewood property or otherwise consented to the deed of trust Jarvis
signed in favor of Snake River.

17.

On or about April17, 2008, Snake River assigned its interest in the deed
of trust and promissory note to DAFCO, who had provided the money for
the loan. At this same time, Snake River provided to DAFCO a Corporate
Warranty wherein Snake River promised and covenanted to defend
DAFCO's interest in the subject property.

18.

Snake River/DAFCO provided $200,000.00 to Jarvis as per the attached
Deed of Trust and Promissory Note, attached hereto as Exhibits B and C
which are incorporated by reference.

19.

After providing the funds to Jarvis, on or about April 7, 2008, Jarvis signed
another Deed of Trust with New Phase Investments as the beneficiary.

20.

On or about October 28, 2008, a Deed of Trust was signed by Joshua
Jarvis and Rebecca Chiappini- Jarvis with New Phase Investments as the
beneficiary for the sum of $42,000.00. Such instrument was recorded as
Instrument 1315447 on the records of Bonneville County, State of Idaho.

21.

On or about October 28, 2008, a Deed of Trust was signed by Joshua
Jarvis and Rebecca Chiappini- Jarvis with New Phase Investments as the
beneficiary for the sum of $63,000.00. Such instrument was recorded as
Instrument 1315448 on the records of Bonneville County, State of Idaho.

22.

Subsequent to issuance of the policy, various liens and encumbrances
have been filed against the property including:

3- COMPLAINT

a.

Federal Tax Lien dated February 11,2009 for $8,412.17;

b.

Materialman's lien filed by Burn's Concrete, Inc. dated February 18,
2009 for $325.52; and

c.

Materialman's Lien filed by United Contractors, Inc. dated February
24, 2009 for $5,876.40.

23.

On or about November 26, 2008, a Notice of Claim was made by Plaintiffs
against Stewart for payment under the title insurance policy.

24.

Further demands for payment were made by Plaintiffs against Stewart on
August 31, 2009 and on December 23, 2009.

25.

In spite of such demands, Stewart has refused to pay as they have
contracted to do.

26.

Stewart has breached the agreement between the parties by:
a.

Failing to pay Plaintiffs as per the title insurance policy, or

b.

Failing to diligently pursue reasonable actions to quiet title in
Plaintiffs' name.

27.

Pursuant to the contract/policy between the parties, Plaintiffs have
suffered damages in excess of $268,000.00.
REQUEST FOR ATTORNEY FEES

Despite demands by Plaintiffs to Defendants for payment made at least ten (10)
days prior to the filing of this action, Defendants have refused and continue to
refuse to pay said obligation. Plaintiffs have been required to retain an attorney
to initiate and prosecute this action. Plaintiffs are entitled to recover their
reasonable attorney's fees and Court costs of $2,500.00, pursuant to Idaho
Code§ 12-120 and pursuant to the contract between the parties. If contested,
the amount of attorney fees and Court costs awarded should be the actual cost
of attorney fees and Court costs. In addition, the subject of this litigation is a
commercial transaction and Plaintiff's are entitled to attorney fees and costs
pursuant to Idaho Code §12-120(3).
WHEREFORE, Plaintiffs pray for relief as follows:
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1.

For a judgment of $268,000.00, together with legal interest thereon
against the Defendant commencing on December 1, 2008.

2.

For all attorney fees and Court costs incurred by Plaintiffs.

3.

For such other and further relief as the Court deems proper.
January /.S, 2010.

DATED:

WRIGHT, JojqNSQNlTOLSoN &
WAYMENT, PLLC
David A. Johnson, Esq.

VERIFICATION
STATE OF IDAHO
County of Bonneville

)
: ss.
)

Jeff Avery, being first duly sworn deposes and says that I am the manager of
Snake River Funding and that I have read the foregoing document, know the contents
thereof, and the same is true and correct to the best of my knowledge and belief.
DATED:

January .f!i_, 2010.

SUBSCRIBED AND SWORN TO before me on January

/J:, 2010.

AUDREY JOHNSON
Notary Public
State Of Idaho

Notary PubiiCf 1ti0
Commission expires: 3-JIJ-rC:5'
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03/15/2010 16:2i FAX 2083881001

SPINK BUTLER LLP

14! 002

,_. 2

Michael T. Spink, ISB No. 2201
Richard H. Andrus, ISB No. 7171
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
Boise, ID 83702
P. 0. Box 639
Boise~ ID 83701
Telephone: 208/388-1000
Facsimile: 208/388-1001
#21111.52

Attorneys for Defendant Stewart Title Guaranty Company

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

SNAKE RIVER FUNDING, LLC, and
D.A.F.C.O., LLC,

)
)

Plaintiffs,

)
)

)

)

VS.

STEWART TITLE GUARANTY
COMPANY and Does 1-10,

Case No. CV-10-280

ANSWER

)
)
)
)
)

Defendants.
____________________________
)

Defendant Stewart Title Guaranty Company ("Answering Defendant"), by and through
its counsel of record, Spink Butler, LLP, in reply to Plaintiffs' Complaint ("Complaint"), affinn
and allege as follows:

FIRST DEFENSE
Plaintiffs' Complaint fails to state a cause of action upon which relief can be granted.
ANSWER-I

03/1512010 16:27 FAX 2083881001

SPINK BUTLER LLP

!g]oo3

SECOND DEFENSE
1.

Answering Defendant denies each and every allegation not specifically admitted

2.

Answering Defendant denies Paragraphs 1 and 2 of the Complaint.

3.

In response to Paragraph 3 of the Complaint, Answering Defendant admits

herein.

Stewart Title Guaranty Company is a company authorized to provide insurance in the state of
Idaho.

4.

Paragraphs 4 and 5 of the Complaint contain legal conclusions for which no

response -will be given.
5.

In response to Paragraphs 6 and 7 of the Complaint, Answering Defendant lacks

knowledge or sufficient information to admit or deny the allegations contained therein and,
therefore, denies the same.
6.

Answering Defendant denies Paragraphs 8 and 10 of the Complaint.

7.

Answering Defendant denies Paragraph 9 of the Complaint. Stewart Title

Guaranty Company issued a policy to Snake River Funding, Inc. not Snake River Funding, LLC.
The Complaint provided to Answering Defendant did not include exhibits.
8.

In response to Paragraph 11 of the Complaint, Answering Defendant lacks

knowledge or sufficient infonnation to admit or deny the allegations contained therein and,
therefore, denies the same.
9.

In response to Paragraph 12 of the Complaint, Answering Defendant lacks

knowledge or sufficient information to admit or deny Paragraph 12.
10.

Paragraphs 13, 14, and 15 ofthe Complaint contain legal conclusions for which

no response is required.
11.

In response to Paragraph 16 of the Complaint, Answering Defendant lacks

ANSWER-2
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knowledge or sufficient information to admit or deny Paragraph 16 and, therefore, denies the
same.
12.

In response to Paragraph 17 of the Complaint, Answering Defendant lacks

knowledge or sufficient infonnation to admit or deny the allegations contained therein and,
therefore, denies the same.
13.

In response to Paragraph 18 of the Complaint, Answering Defendant lacks

knowledge or sufficient information to admit or deny the allegations contained therein and,
therefore, denies the same. The terms of any documents referenced in Paragraph 18 speak for
themselves. However, Answering Defendant notes that the Complaint provided to Answering
Defendant did not include exhibits.
14.

I:n response to Paragraphs 19, 20, 21, and 22 of the Complaint, Answering

Defendant lacks knowledge or sufficient information to admit or deny the allegations contained
therein and, therefore, denies the same.
15.

In response to Paragraphs 23 and 24 of the Complaint, Answering Defendant

admits only that coverage claims and demands for payment have been made by "Snake River
Funding, Inc." Answering Defendant denies Paragraphs 25, 26, and 27 of the Complaint.
16.

Answering Defendant denies Plaintiffs are entitled to costs and attorneys' fees.

AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE
1.

Plaintiffs' claims are barred because Plaintiffs are not validly existing legal

entities in the State of Idaho as alleged in the Complaint.

SECOND AFFIRMATIVE DEFENSE
2.

A.~SWER-3

Plaintiffs claims are barred because of lack of jurisdiction.
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THIRD AFFIRMATIVE DEFENSE
3.

The title policy issued by Stewart Title Guaranty Company to Snake River

Funding, Inc. allows Stewart to initiate and prosecute any action or proceeding to establish the
lien of the insured. Litigation on this matter is currently progressing in a diligent manner in
Bonneville County Case No. CV-2010-651 and Bonneville County Case No. CV-2010-624.

ADDITIONAL AFFIRMATIVE DEFENSES
At the present time, and with the current state of discovery, Answering Defendant is
unable to fully state, in complete detail, all of the affirmative defenses that may exist with regard
to Plaintiffs Complaint. Therefore, consistent with Idaho Rule of Civil Procedure 11,
Answering Defendant states the affmnative defenses presently known, but specifically reserves
the right to assert additional affirmative defenses once discovery in this matter proceeds.

WHEREFORE, Answering Defendant prays for judgment as follows:
1.

That Plaintiffs' Complaint be dismissed with prejudice, and that Plaintiffs take

nothing thereby;
2.

For costs and attorneys' fees; and

3.

For such other and further relief as the Court deems just and equitable.

DATED this 15th day of March, 2010.
SPll\TK BUTLER, LLP

By:_'12
_ _· __,_-~_..,:,::.c4....::;;_._L_ _ _~Richard H. Andrus
Attorneys for Defendant Stewart Title
Guaranty Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 15th day of March, 2010, I caused a true and correct
copy of the above ANSWER to be served upon the following individuals in the manner indicated
below:
David A Johnson, Esq.
Wright, Jolmson, Tolson & Wayment, PLLC

P. 0. Box 52251
Idaho Falls, ID 83405
Facsimile: 208/523-4400

[X] U.S. Mail
[ ] Hand-Delivery

[ ] Federal Express
[X) Via Facsimile

Richard H. Andrus

ANSWER-5
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David A. Johnson, Esq.
Wright, Johnson, Tolson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1 000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LLC,

Plaintiffs,

Case No: CV-10-280

AMENDED COMPLAINT

vs.
STEWART TITLE GUARANTY
COMPANY and Does 1-10,

Defendants.
Plaintiffs, for a cause of action against the above-named Defendants, complain
and allege as follows:
PARTIES

1.

Snake River Funding, Inc. (Snake River), is an Idaho corporation in good
standing, engaged in the business of lending funds to individuals and
entities.

2.

DAFCO LLC (DAFCO), is an Idaho limited liability company in good
standing.
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3.

Stewart Title Guaranty Company (Stewart), is a corporation organized
outside of the State of Idaho, but conducts business in the State of Idaho.

JURISDICTIONNENUE
4.

Idaho has personal jurisdiction over the Defendant(s) herein.

5.

Bonneville County, State of Idaho, is the county having the proper venue.

GENERAL FACTS
6.

In or about March 2008, Josh M. Jarvis (Jarvis) requested Snake River to
provide him a construction loan of $268,000.00 for the construction of a
single family residence located at 5600 South Highwillow Lane, Idaho
Falls, Idaho, legally described as Lot 25, Block 18, Comore Lorna,
Division No. 23 to the County of Bonneville, State of Idaho, according to
the recorded plat. (Hereinafter referred to as the Sagewood property.)
Jarvis claimed to be the owner of the property.

7.

Prior to loaning the money to Jarvis, Snake River wanted to be insured
that there were no superior claims or interest in the property to their
position if they lent Jarvis the requested funds.

8.

Snake River contacted AmeriTitle, an agent of Stewart, to obtain a title
insurance policy which would insure that Snake River would be in a first
position if there was a default on the loan to Jarvis.

9.

On or about March 18, 2008, Stewart issued a policy to Snake River
insuring the property for $268,000.00. A true and correct copy of this
insurance policy is attached hereto as Exhibit A which is incorporated by
reference.

10.

Snake River paid $1,323.00 for the title insurance, which is sufficient
consideration.

11.

Based upon Stewart's agent, AmeriTitle's representations and issuance of
a title insurance policy, Snake River lent Jarvis the $268,000.00.
Amerititle acted as closing agent for the loan between Jarvis and Snake
River.

12.

At the time of closing, Jarvis was married which fact was known to Stewart
and its agent, AmeriTitle.
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13.

Stewart should have, to have clear title to Sagewood property, required
that Jarvis's wife sign a quitclaim deed or other instrument to renounce
any interest in the same.

14.

Idaho is a community property state requiring the dual management of
real property.

15.

Property acquired during marriage in Idaho is considered community
property subject to dual management.

16.

Jarvis's wife has never signed any document releasing her interest in the
Sagewood property or otherwise consented to the deed of trust Jarvis
signed in favor of Snake River.

17.

On or about April17, 2008, Snake River assigned its interest in the deed
of trust and promissory note to DAFCO, who had provided the money for
the loan. At this same time, Snake River provided to DAFCO a Corporate
Warranty wherein Snake River promised and covenanted to defend
DAFCO's interest in the subject property.

18.

Snake River/DAFCO provided $200,000.00 to Jarvis as per the attached
Deed of Trust and Promissory Note, attached hereto as Exhibits B and C
which are incorporated by reference.

19.

After providing the funds to Jarvis, on or about April 7, 2008, Jarvis signed
another Deed of Trust with New Phase Investments as the beneficiary.

20.

On or about October 28, 2008, a Deed of Trust was signed by Joshua
Jarvis and Rebecca Chiappini-Jarvis with New Phase Investments as the
beneficiary for the sum of $42,000.00. Such instrument was recorded as
Instrument 1315447 on the records of Bonneville County, State of Idaho.

21.

On or about October 28, 2008, a Deed of Trust was signed by Joshua
Jarvis and Rebecca Chiappini-Jarvis with New Phase Investments as the
beneficiary for the sum of $63,000.00. Such instrument was recorded as
Instrument 1315448 on the records of Bonneville County, State of Idaho.

22.

Subsequent to issuance of the policy, various liens and encumbrances
have been filed against the property including:
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a.

Federal Tax Lien dated February 11, 2009 for $8,412.17;

b.

Materialman's lien filed by Burn's Concrete, Inc., dated February
18, 2009 for $325.52; and

c.

Materialman's Lien filed by United Contractors, Inc., dated
February 24, 2009 for $5,876.40.

23.

On or about November 26, 2008, a Notice of Claim was made by Plaintiffs
against Stewart for payment under the title insurance policy.

24.

Further demands for payment were made by Plaintiffs against Stewart on
August 31, 2009 and on December 23, 2009.

25.

In spite of such demands, Stewart has refused to pay as they have
contracted to do.

26.

Stewart has breached the agreement between the parties by:
a.

Failing to pay Plaintiffs as per the title insurance policy, or

b.

Failing to diligently pursue reasonable actions to quiet title in
Plaintiffs' name.

27.

Pursuant to the contract/policy between the parties, Plaintiffs have
suffered damages in excess of $268,000.00.
REQUEST FOR ATTORNEY FEES

Despite demands by Plaintiffs to Defendants for payment made at least ten (1 0)
days prior to the filing of this action, Defendants have refused and continue to
refuse to pay said obligation. Plaintiffs have been required to retain an attorney
to initiate and prosecute this action. Plaintiffs are entitled to recover their
reasonable attorney's fees and Court costs of $2,500.00, pursuant to Idaho
Code§ 12-120 and pursuant to the contract between the parties. If contested,
the amount of attorney fees and Court costs awarded should be the actual cost
of attorney fees and Court costs. In addition, the subject of this litigation is a
commercial transaction and Plaintiff's are entitled to attorney fees and costs
pursuant to Idaho Code §12-120(3).
WHEREFORE, Plaintiffs pray for relief as follows:

1.

For a judgment of $268,000.00, together with legal interest thereon
against the Defendant commencing on December 1, 2008.
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2.

For all attorney fees and Court costs incurred by Plaintiffs.

3.

For such other and further relief as the Court deems proper.

DATED: April

~2010.

WRIGHT, JOHNSON, TOLSON &
WAYMENT, PLLC
David A. Johnson, Esq.

VERIFICATION
STATE OF IDAHO
County of Bonneville

)
: ss.
)

Darin Hebdon, being first duly sworn deposes and says that I am the President
of Snake River Funding, Inc. and that I have read the foregoing document, know the
contents thereof, and the same is true and correct to the best of my knowledge and
belief.
DATED:

Aprillf_, 2010.

SUBSCRIBED AND SWORN TO before me on April23'_, 2010.
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my
office in Idaho Falls, Idaho, and that on April 'Zq, 2010, I served a true and correct
copy of the foregoing document, on the person(s) listed below by causing the same to
be delivered by the following method:
Name & Address

Method of Service

Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, ID 83702

Mail

David A. Johnson, Esq.

--'
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LOAN POLICY OF TITLE INSURANCE
ISSUED BY

c_~~~

Any notice of claim and any other notice or statement in writing required to be given to the Company under th1s Polley must be
given to the Company at the address shown in Section 17 of the Conditons.

COVERED RISKS
SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE•EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B,
A N D THE CONDITIONS, STEWART TITLE GUARANTY COMPANY, a Texas corporation (the "Company") insures as of Date of
Policy and, to the extent staled In Covered Risks 11, 13; and 14, after Date of Policy, against loss or damage, not exceeding the
Amount of Insurance, sustained or incurred by the lnsured,by reason of:

1.
2.

3.
4.

5.

Title being vested other than as stated In Schedule A .
Any defect in or lien or encumbrance on the Title. This Covered Risk indudes but Is not limited to Insurance against loss from
(a) A defect In the Title caused by
(i) forgery, fraud, undue Influence, duress, incompetency, incapacity, or impersonation:
(11) failure of any person or Entity to have authorized a transfer or conveyance;
(iii) a document affecting Title not properly created, executed, witnessed, sealed, acknowledged, notarized, or delivered;
(iv) failure to perform those acts necessary to create a document by electronic means authorized by law;
(v) a document executed under a falsified, explred, .or o{hei"Nise Invalid power of attorney;
(vi) a document not properly filed, recorded, or Indexed in the P.ublic Records including failure to perform those acts by
electronic means authorized by law; or
(vii) a defective judidal or administrative proceedl11g
(b) The lien of real estate taxes or assessments Imposed on the Title by a governmental authority due or payable, but
unpaid.
(c) Any encroachment, encumbrance, violation. variation, or adverse circumstance affecting the Title that would be disclosed
by an accurate and complete land survey of the Land. The term •encroachment• includes encroachments of existing
improvements located on the Land onto adjoining land, and encroachments onto the Land of existing improvements
located on adjoining land.
Unmarketable Title.
No right of access to and from the Land .
The violation or enforcement of any law, ordinance, permit, or governmental regulation (Including those relating to building
and zoning) restricting, regulating, prohibiting, or relating to
(a) lhe occupancy, use, or enjoyment of the Land;
(b) the character, dimensions, or location of any improvement erected on the Land;
(c) the subdivision of land; or
(o) environmental protection

Countersigned:

Authoriz~ Countersignature
AmeriT1Ue, Inc.
Company Name .
Idaho Falls, 10

City, State

I=No.M-9302-000902792
ALTA Loan Policy (6-17-06)

Agency ID: 127100

File Number 10-44797
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Covered Risks -Cont.
if a notice, describing any part of the Land, is recorded in the Public
Records setting forth the yiolation or intention to enforce, but only to
the extent of the violation or enforcement referrea to in that notice.
6.
An enforcement action based on the exercise of a governmental
police power not covered by Covered Risk 5 if a notice of the
enforcement action, describing any part of the Land, is recorded
in the Public Records, but only to the extent of the enforcement
referred to in that notice.
7.
The exercise of the rights of eminent domain if a notice of the
exercise, describing any part of the Land, is recorded in the
Public Records.
8.
Any taking by a governmental body that has occurred and is
binding on the rights of a purchaser for value without Knowledge.
9. . The invalidity or unenforceability of the.lien of the Insured
Mortgage upon the Title. This Covered Risk includes but is not
limited to insurance against loss from any of the following
impairing the lien of the Insured Mortgage:
(a) forgery, fraud, undue influence, duress, incompetency,
incapacity, or impersonation;
(b) failure of any person or Entity to have authorized a transfer
or conveyance;
(c) the Insured Mortgage not being properly created, executed,
witnessed, sealed, acknowledged, notarized, or delivered;
(d) failure to perform those acts necessary to create a
document by electronic means authorized by law;
(e) a document executed under a falsified, expired, or
otherwise invalid power of attorney;
(f)
a document not properly filed, recorded, or indexed in the
Public Records including failure to perform those acts by
electronic means authorized by law; or
(g) a defective judicial or adminisfrative proceeding.
10. The lack of priority of the lien of the Insured Mortgage upon the
Title over any other lien or encumbrance.
11. The lack of priority of the lien of the Insured Mortgage upon the
Title
(a) as security for each and every advance of proceeds of the
loan secured by the Insured Mortgage over any statutory
lien for services, labor, or material arising from construction
of an improvement or work related to the Land when the
improvement or work is either:

contracted for or commenced on or before Date of
Policy; or
(ii) contracted for, commenced, or continued after Date of
Policy if the construction is financed, in whole or in
part, by proceeds of the loan secured by the Insured
Mortgage that the Insured has advanced or is
obligated on Date of Policy to advance; and
(b) over the lien of any assessments for street improvements
under construction or completed at Date of Policy.
12. The invalidity or unenforceability of any assignment of the
Insured Mortgage, provided the assignment is shown in
Schedule A, or the failure of the assignment shown in Schedule
A to vest title to the Insured Mortgage in the named Insured
assignee free and clear of all liens.
13. The invalidity, unenf6rceability, lack of priority, or avoidance of
the lien of the Insured Mortgage upon the Title
(a) resulting from the avoidance in whole or in part, or from a
court order providing an alternative remedy, of any transfer
of all or any part of the title to or any interest in the Land
occurring prior to the transaction creating the lien of the
Insured Mortgage because that prior transfer constituted a
fraudulent or preferential transfer under federal bankruptcy,
state insolvency, or similar creditors' rights laws; or
(b) because the Insured Mortgage constitutes a preferential
transfer under federal bankruptcy, state insolvency, or
similar creditors' rights laws by reason of the failure of its
recording in the Public Records
i)
to be timely, or
ii) to impart notice of its existence to a purchaser for
value or to a judgment or lien creditor.
14. Any defect in or lien or encumbrance on the Title or other matter
included in Covered Risks 1 through 13 that has been created or
attached or has been filed or recorded in the Public Records
subsequent to Date of Policy and prior to the recording of the
Insured Mortgage in the Public Records.
The Company will also pay the costs, attorneys' fees, and expenses
incurred in defense of any matter insured against by this Policy, but
only to the extent provided in the Conditions.
(i)

Exclusions from Coverage
The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' fees, or
expenses that arise by reason of:
1.
(a) Any law, ordinance, permit, or governmental regulation
(including those relating to building and zoning) restricting, regulating,
prohibiting, or relating tc
(i) the occupancy, use, or enjoyment of the Land;
(ii) the character, dimensions, or location of any improvement
erected on the Land;
(iii) the subdivision of land; or
(iv) environmental protection; or the effect of any violation of
these laws, ordinances. or governmental regulations. This
Exclusion 1(a) does not modify or limit the coverage provided
under Covered Risk 5.
(b) Any governmental police power. This Exclusion 1(b) does
not modify or limit the coverage provided under Covered Risk
6.
2.
Rights of eminent domain. This Exclusion does not modify or limit
the coverage provided under Covered Risk 7 or 8.
3.
Defects, liens, encumbrances, adverse claims, or other matters:
(a) created, suffered, assumed, or agreed to by the Insured
Claimant;
(b) not Known to the Company, not recorded in the Public
Records at Date of Policy, but Known to the Insured
Claimant and not disclosed in writing to the Company by the
Insured Claimant prior to the date the Insured Claimant
became an Insured under this policy;
(c) resulting in no loss or damage to the Insured Claimant;

(d)

4.
5.

6.

7.

attaching or created subsequent to Date of Policy (however,
this does not modify or limit the coverage provided under
Covered Risk 11, 13, or 14); or
(e) resulting in loss or damage that would not have been
sustained if the Insured Claimant had paid value for the
Insured Mortgage.
Unenforceability of the lien of the Insured Mortgage because of
the inability or failure of an Insured to comply with applicable
doing-business laws of the state where the Land is situated.
Invalidity or unenforceability in whole or in part of the lien of the
Insured Mortgage that arises out of the transaction evidenced by
the Insured Mortgage and is based upon usury or any consumer
credit protection or truth-in-lending law.
Any claim, by reason of the operation of federal bankruptcy, state
insolvency, or similar creditors' rights laws, that the transaction
creating the lien of the Insured Mortgage, is:
(a) a fraudulent conveyance or fraudulent transfer, or
(b) a preferential transfer for any reason not stated in Covered
Risk 13(b) of this policy.
Any lien on the Title for real estate taxes or assessments imposed
by governmental authority and created or attaching between Date
of Policy and the date of recording of the Insured Mortgage in the
Public Records. This Exclusion does not modify or limit the
coverage provided under Covered Risk 11 (b).
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CONDITIONS
1.

DEFINITION OF TERMS
The following terms when used in this policy mean:
(a) "Amount of Insurance": The amount stated in Schedule
A, as may be increased or decreased by endorsement to
this policy, increased by Section 8(b) or decreased by
Section 10 of these Conditions.
(b) "Date of Policy": The date designated as "Date of Policy"
in Schedule A.
·
(c) "Entity": A corporation, partnership, trust, limited liability
company, or other similar legal entity.
(d) "Indebtedness": The obligation secured by the Insured
Mortgage including one evidenced by electronic means
authorized by law, and if that obligation is the payment of
a debt, the Indebtedness isthe sum of
i)
the amount of the principal disbursed as of Date of
Policy;
ii) the amount of the principal disbursed subsequent to
Date of Policy;
iii) the construction loan advances made subsequent
to Date of Policy for the purpose of financing in
whole or in part the construction of an improvement
to the Land or related to the Land that the Insured
was and continued to be obligated to advance at
Date of Policy and at the date of the advance;
iv) interest on the loan;
v) the prepayment premiums, exit fees, and other
similar fees or penalties allowed by Jaw;
vi) the expenses of foreclosure and any other costs of
enforcement;
vii) the amounts advanced to assure compliance with
laws or to protect the lien or the priority of the lien of
the Insured Mortgage before the acquisition of the
estate or interest in the Title;
viii) the amounts to pay taxes and insurance; and
ix) the reasonable amounts expended to prevent
deterioration
of
improvements;
but
the
Indebtedness is reduced by the total of all
payments and by any amount forgiven by an
Insured.
(e) "Insured": The Insured named in Schedule A.
(i)
The term "Insured" also includes
(A) the owner of the Indebtedness and each
successor in ownership of the Indebtedness,
whether the owner or successor owns the
Indebtedness for its own account or as a
trustee or other fiduciary, except a successor
who is an obligor under the provisions of
Section 12(c) of these Conditions;
(B) the person or Entity who has "control" of the
"transferable record," if the Indebtedness is
evidenced by a ''transferable record," as these
terms are defined by applicable electronic
transactions law;
(C) successors to an Insured by dissolution,
merger,
consolidation,
distribution,
or
reorganization;
(D) successors to an Insured by its conversion to
another kind of Entity;
(E) a grantee of an Insured under a deed
delivered without payment of actual valuable
consideration conveying the Title
(1) if the stock, shares, memberships, or
other equity interests of the grantee are
wholly-owned by the named Insured,
(2) if the grantee wholly owns the named
Insured, or
(3) if the grantee is wholly-owned by an
affiliated Entity of the named Insured,
provided the affiliated Entity and the
named Insured are both wholly-owned by
the same person or Entity;
(F) any government agency or instrumentality that
is an insurer or guarantor under an insurance
contract or guaranty insuring or guaranteeing the

Indebtedness secured by the Insured Mortgage, or
any part of it, whether named as an Insured or not;
(ii) With regard to (A), (B), (C), (D) , and (E) reserving,
however, all rights and defenses as to any
successor that the Company would have had
against any predecessor Insured, unless the
successor acquired the Indebtedness as a
purchaser for value without Knowledge of the
asserted defect, lien, encumbrance, or other matter
insured against by this policy.
(f)
"Insured Claimant": An Insured claiming loss or
damage.
(g) "Insured Mortgage": The Mortgage described in
paragraph 4 of Schedule A.
(h) "Knowledge" or "Known"· Actual knowledge, not
constructive knowledge or notice that may be imputed to
an Insured by reason of the Public Records or any other
records that impart constructive notice of matters
affecting the Title.
(i)
"Land": The land described in Schedule A, and affixed
improvements that by law constitute real property. The
term "Land" does not include any property beyond the
lines of the area described in Schedule A, nor any right,
title, interest, estate, or easement in abutting streets,
roads, avenues, alleys, lanes, ways, or waterways, but
this does not modify or limit the extent that a right of
access to and from the Land is insured by this policy.
G)
"Mortgage": Mortgage, deed of trust, trust deed, or other
security instrument, including one evidenced by
electronic means authorized by law.
(k)
"Public Records": Records established under state
statutes at Date of Policy for the purpose of- imparting
constructive notice of matters relating to real property to
purchasers for value and without Knowledge. With
respect to Covered Risk S(d), "Public Records" shall also
include environmental protection liens filed in the records
of the clerk of the United States District Court for the
district where the Land is located.
(I)
''Title": The estate or interest described in Schedule A.
(m) "Unmarketable Title": Title affected by an alleged or
apparent matter that would permit a prospective
purchaser or lessee of the Title or lender on the Title or a
prospective purchaser of the Insured Mortgage to be
released from the obligation to purchase, lease, or lend if
there is a contractual condition requiring the delivery of
marketable title.
2.

CONTINUATION OF INSURANCE
The coverage of this policy shall continue in force as of Date
of Policy in favor of an Insured after acquisition of the Title by
an Insured or after conveyance by an Insured, but only so
long as the Insured retains an estate or interest in the Land,
or holds an obligation secured by a purchase money
Mortgage given by a purchaser from the Insured, or only so
long as the Insured shall·have liability by reason of warranties
in any transfer or conveyance of the Title. This policy shall
not continue in force in favor of any purchaser from the
Insured of either (i) an estate or interest in the Land, or (ii) an
obligation secured by a purchase money Mortgage given to
the Insured.

3.
NOTICE OF CLAIM TO BE GIVEN BY INSURED
CLAIMANT
The Insured shall notify the Company promptly in writing (i) in
case of any litigation as set forth in Section 5(a) of these
Conditions, (ii) in case Knowledge shall come to an Insured of
any claim of title or interest that is adverse to the Title or the
lien of the Insured Mortgage, as insured, and that might cause
loss or damage for which the Company may be liable by
virtue of this policy, or (iii) if the Title or the lien of the Insured
Mortgage, as insured, is rejected as Unmarketable Title. If
the Company is prejudiced by the failure of the Insured
Claimant to provide prompt notice, the Company's liability to
the Insured Claimant under the policy shall be reduced to the
extent of the prejudice.
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CONDITIONS- Continued
4.

PROOF OF LOSS
In the event the Company is unable to determine the amount of
loss or damage, the Company may, at its option, require as a
condition of payment that the Insured Claimant furnish a signed
proof of loss. The proof of loss must describe the defect, lien,
encumbrance, or other matter insured against by this policy that
constitutes the basis of loss or damage and shall state, to the
extent possible, the basis of calculating the amount of the loss or
damage.

5.

DEFENSE AND PROSECUTION OF ACTIONS
(a) Upon written request by the Insured, and subject to the
options contained in Section 7 of these Conditions, the
Company, at its own cost and without unreasonable delay,
shall provide for the defense of an Insured in litigation in
which any third party asserts a claim covered by this policy
adverse to the Insured. This obligation is limited to only
those stated causes of action alleging matters insured
against by this policy. The Company shall have the right to
select counsel of its choice (subject to the right of the
Insured to object for reasonable cause) to represent the
Insured as to those stated causes of action. It shall not be
liable for and will not pay the fees of any other counsel.
The Company will not pay any fees, costs, or expenses
incurred by the Insured in the defense of those causes of
action that allege matters not insured against by this policy.
(b) The Company shall have the right, in addition to the options
contained in Section 7 of these Conditions, at its own cost,
to institute and prosecute any action or proceeding or to do
· any other act that in its opinion may be necessary or
desirable to establish the Title or the lien of the Insured
Mortgage, as insured, or to prevent or reduce loss or
damage to the Insured. The Company may take any
appropriate action under the terms of -this policy, whether or
not it shall be liable to the Insured. The exercise of these
. rights shall not be an admission of liability or waiver of any
provision of this policy. If the Company exercises its rights
under this subsection, it must do so diligently.
(c) Whenever the Company brings an .action or asserts a
·defense as required or permitted by this policy, the
Company may pursue the litigation to a final determination
by a court of competent jurisdiction, and it expressly
reserves the right, in its sole discretion, to appeal any
·adverse judgment or order.

6.

DUTY OF INSURED CLAIMANT TO COOPERATE
(a) In all cases where this policy permits or requires the
Company to prosecute or provide for the defense of any
action or proceeding and any appeals, the Insured shall
secure to the Company the right to so prosecute or provide
defense in the action or proceeding, including the right to
use, at its option, the name of the. Insured for this purpose.
Whenever requested by the Company, the Insured, at the
Company's expense, shall give the Company all reasonable
aid (i) in· securing evidence, obtaining witnesses,
prosecuting or defending the action or proceeding, or
effecting settlement, and (ii) in any other lawful act that in
the opinion of the Company may be necessary or desirable
to establish the Title, the lien of the ·insured Mortgage, or
any other matter as insured. If the Company is prejudiced
by the failure of the Insured to ·furnish the required
cooperation, the Company's obligations to the Insured
under the policy shall terminate, including any liability or
obligation to defend, prosecute, or continue any litigation,
with regard to the matter or matters requiring such
cooperation.
(b) The Company may reasonably require the Insured Claimant
to submit to examination under oath by any authorized
representative of the Company and to produce for
examination, inspection, and copying, at such reasonable
times and places as may be designated by the authorized
representative of the Company, all· :records, in whatever
medium maintained, including books, ledgers, checks,

memoranda, correspondence, reports, e-mails, disks,
tapes, and videos whether bearing a date before or after
Date of Policy, that reasonably pertain to the loss or
damage. Further, if requested by any authorized
representative of the Company, the Insured Claimant shall
grant its permission, in writing, for any authorized
representative of the Company to examine, inspect, and
copy all of these records in the custody or control of a third
party that reasonably pertain to the loss or damage. All
information designated as confidential by the Insured
Claimant provided to the Company pursuant to this Section
shall not be disclosed to others unless, in the reasonable
judgment of the Company, it is necessary in the
administration of the claim. Failure of the Insured Claimant
to submit for examination under oath, produce any
reasonably requested information, or grant permission to
secure reasonably necessary information from third parties
as required in this subsection, unless prohibited by law or
governmental regulation, shall terminate any liability of the
Company under this policy as to that claim.
7.

OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS;
TERMINATION OF LIABILITY
In case of a claim under this policy, the Company shall have the
following additional options:
(a) To Pay or Tender Payment of the Amount of Insurance or to
Purchase the Indebtedness.
(i) To pay or tender payment of the Amount of Insurance
under this policy together with any costs, attorneys'
fees, and expenses incurred by the Insured Claimant
that were authorized by the Company up to the time of
payment or tender of payment and that the Company
is obligated to pay; or
(ii) To purchase the Indebtedness for the amount of the
Indebtedness on the date of purchase, together with
any costs, attorneys' fees, and expenses incurred by
the Insured Claimant that were authorized by the
Company up to the time of purchase and that the
Company is obligated to pay.
When the Company purchases the Indebtedness, the
Insured shall transfer, assign, and convey to the
Company the Indebtedness and the Insured Mortgage,
together with any collateral security.
Upon the exercise by the Company of either of the
options provided for in subsections (a)(i) or (ii), all
liability and obligations of the Company to the Insured
under this policy, other than to make the payment
required in those subsections, shall terminate,
including any liability or obligation to defend,
prosecute, or continue any litigation.
(b) To Pay or Otherwise Settle With Parties Other Than
the Insured or With the Insured Claimant.
(i) to pay or otherwise settle with other parties for or in the
name of .an Insured Claimant any claim insured
against under this policy. In addition, the Company
will pay any costs, attorneys' fees, and expenses
incurred by the Insured Claimant that were authorized
by the Company up to the time of payment and that
the Company is obligated. to pay; or
(ii) to pay or otherwise settle with the Insured Claimant the
loss or damage provided for under this policy, together
with any costs, attorneys'·fees, and expenses incurred
by the Insured Claimant that were authorized by the
Company up to the time of payment and that the
Company is obligated to pay.
Upon the exercise by the Company of either of the options
provided for in subsections (b)(i) or (ii), the Company's
obligations to the Insured under this policy for the claimed
loss or damage, other than the payments required to be
made, shall terminate, including any liability or obligation to
defend, prosecute, or continue any litigation.

CONDITIONS -Continued
8.

9.

DETERMINATION AND EXTENT OF LIABILITY
This policy is a contract of indemnity against actual monetary
loss or damage sustained or incurred by ·me Insured Claimant
who has suffered loss or damage by reason of matters insured
against by this policy.
(a) The extent of liability of the Company for loss or damage
under this policy shall not exceed the least of
(i) the Amount of Insurance,
(ii) the Indebtedness,
(iii) the difference between the value of the Title as insured
and the value of the Title subject to the risk insured
·
against by this policy, or
(iv) if a government agency or Instrumentality is the
Insured Claimant, the amount it paid in the acquisition
of the Title or the Insured Mortgage in satisfaction of
its insurance contract or guaranty.
(b) If the Company pursues its·rights under Section 5 of these
Conditions and ·is unsuccessful in establishing the Title or
the lien of the Insured Mortgage, as insured,
(i) the Amount of Insurance shall be increased by 10%,
and ·
(ii) the Insured Claimant shall have the right to have the
loss or damage determined either as of the date the
claim was made by the Insured Claimant or as of the
date it is settled and paid.
(c) In the event the Insured has acquired the Title in the
manner described in Section 2 of these Conditions or has
conveyed the Title, then the extent of liability of the
Company shall continue as set forth in Section 8(a) ofthese
Conditions.
(d) In addition to the extent of liability under (a), (b), and (c), the
Company will also pay those costs.- attorneys' fees, and
axpenses incurred in accordance with Sections 5 and 7 of
these Conditions.

. LIMITATION OF LIABILITY
If the Company establishes the Title, or removes the
alleged defect, lien, or encumbrance, or cures the lack of a
right of access to or from the Land, or cures the claim of
Unmarketable Title, or establishes the lien of the Insured
Mortgage, all as insured, in a reasonably diligent manner by
any method, including litigation and the completion of any
appeals, it shall have fully performed its obligations with
respect to that matter and shall not be liable for any loss or
damage caused to the Insured.
(b) n the event of any litigation, including litigation by the
Company or with the Company's consent, the Company
shall have no liability for loss or damage until there has
been a final determination by a court of competent
jurisdiction, and disposition of all appeals, adverse to the
Title or to the lien of the Insured Mortgage, as insured.
(c) The Company shall not be liable for loss or damage to the
Insured for liability voluntarily assumed by the Insured in
settling any claim or suit without the prior written consent of
the Company.

(a)

10.

REDUCTION OF INSURANCE; REDUCTION OR
TERMINATION OF LIABILITY
(a) All payments under this policy, except payments made for
costs, attorneys' fees, and expenses, shall reduce the
Amount of Insurance by the amount of the payment.
However, any payments made prior:to the acquisition of
Title as provided in Section 2 of these. Conditions shall not
reduce ·the Amount of Insurance afforded under this policy
except to the· extent that the payments reduce the
Indebtedness.
(b) The voluntary satisfaction or release of the Insured
Mortgage shall terminate all liability of.the Company except
as provided in Section 2 of these Conditions.

11.

PAYMENTOFLOSS
When liability and the extent of loss or damage have been
definitely fixed in accordance with these Conditions, the payment
shall be made within 30 days.

12.
RIGHTS OF RECOVERY UPON PAYMENT OR
SETTLEMENT
(a) The Company's Right to Recover.
Whenever the Company shall have settled and paid a claim
under this policy, it shall be subrogated and entitled to the
rights of the Insured Claimant in the Title or Insured Mortgage
and all other rights and remedies in respect to the claim that
the Insured Claimant has against any person or property, to
the extent of the amount of any loss, costs, attorneys' fees,
and expenses paid by the Company. If requested by the
Company, the Insured Claimant shall execute documents to
evidence the transfer to the Company of these rights and
remedies. The Insured Claimant shall permit the Company to
sue, compromise, ·or settle in the name of the Insured
Claimant and to use the name of the Insured Claimant in anv
transaction or litigation involving these rights and remedies. •
If a payment on account of a claim does not fully cover the
loss of the Insured Claimant, the Company shall defer the
exercise of its right to recover until after the Insured Claimant
shall have recovenid its loss.
(b) The Insured's Rights and Limitations.
(i) The owner of the Indebtedness may release or
substitute the personal liability of any debtor or
guarantor, extend or otherwise modify the terms of
payment, release a portion of the Title from the lien of
the Insured Mortgage, or release any collateral
security for the Indebtedness, if it does not affect the
enforceability or priority of the lien of the Insured
Mortgage.
(ii) If the Insured exercises a right provided in (b )(i), but
has Knowledge of any claim adverse to the Title or the
lien of the Insured Mortgage insured against by this
policy, the Company shall be required to pay only that
part of any losses insured against by this policy that
shall exceed the amount, if any, lost to the Company
by reason of the impairment by the Insured Claimant of
the Company's right of subrogation.
(c) The Company's Rights Against Noninsured Obligors
The Company's·right of subrogation includes the Insured's
rights against non-insured obligors including the rights of
the Insured to indemnities, guaranties, other policies of
insurance, or bonds, notwithstanding any terms or
conditions contained in those instruments that address
subrogation rights.
The Company's right of subrogation shall not be avoided by
acquisition of the Insured Mortgage by an obligor (except an
obligor described in Section 1(e)(i)(F) of these Conditions)
who acquires the Insured Mortgage as a result of an
indemnity, guarantee, other policy of insurance, or bond,
and the obligor will not be an Insured under this policy.
13.

ARBITRATION
Either the Company or the Insured may demand that the claim or
controversy shall be submitted to arbitration pursuant to the Title
Insurance Arbitration Rules of the American Land Title
Association ("Rules"): Except as provided in the Rules, there
shall be no joinder or consolidation with claims or controversies
of other persons. Arbitrable matters may include, but are not
limited to, any controversy or claim between the Company and
the Insured arising o•.1t of or relating to this policy, any service in
connection with its issuance or the breach of a policy provision,
or to any other controversy or claim arising out of the transaction
giving rise to this policy. All arbitrable matters when the Amount
of Insurance is $2,000,000 or less shall be arbitrated at the
option of either the Company or the Insured. All arbitrable
matters when the Amount of Insurance is in excess of
$2,000,000 shall be arbitrated only when agreed to by both the
Company and the Insured. Arbitration pursuant to this policy and
under the Rules shall be binding upon the parties. Judgment
upon the award rendered by the Arbitrator(s) may be entered in
any court of competent jurisdiction.
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CONDITIONS- Continued

14.

LIABILITY LIMITED TO THIS POLICY;
POLICY ENTIRE CONTRACT.
(a) This policy together with all endorsem~nts, if any, attached to
it by the Company is the entire policy and contract between
. the Insured and the Company. In interpreting any provision
·.of this policy,this pqlicy shall be construed as a whole.
(b) Any claim of loss or damage that arises out of the status of
the Title or lien of the Insured Mortgage or by any action
asserting such claim shall be restricted to this policy:
(c) Any amendment of or endorsement
.this policy must be in
writing and· authenticated by an authorizt;Jd person, or
expressly incorporated by Schedule A'of this policy.
(d) Each endorsement to this policy issued at any time is made a
part of this policy and is subject to ·all of its terms and
provisions. ·Except as the endorsement expressly states, it
does not (i) modify any of the terms. and provisions of the
policy, (ii) modify any prior endorse(llenl,.(iii) extend the Date
of Policy, or (iv) increase the Amount of Insurance.

16. CHOICE OF LAW; FORUM.
(a) Choice of Law: The Insured acknowledges the Company
has underwritten the risks covered by this policy and
determined the premium charged therefore in reliance upon
the law affecting interests in real property and applicable to
the interpretation, rights, remedies, or enforcement of
policies of title insurance of the jurisdiction where the Land is
located.

to .

15.

SEVERABILITY.
In the event any provision of this policy, in whole or in part, is held
invalid or unenforceable under applicable law, the policy shall be
deemed not to include that provision or such part held to be
invalid, but all other provisions shall remain in full force and
effect.

Therefore, the court or an arbitrator shall apply the law of the
jurisdiction where the Land is located to determine the
validity of claims against the Title or the lien of the Insured
Mortgage that are adverse to the Insured and to interpret and
enforce the terms of this policy. In neither case shall the
court or arbitrator apply its conflicts of law principles to
determine the a_pplicable law.
(b)

17.

Choice of Forum: Any litigation or other proceeding brought
by the Insured against the Company must be filed only in a
state or federal court within the United States of America or
its territories ha'Jing appropriate jurisdiction.

NOTICES, WHERE SENT.
Any notice of claim and any other notice or statement in writing
required to be given to the Company under this policy must be
given to the Company at Claims Department at P.O. Box 2029,
Houston, TX 77252·2029.
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SCHEDULE A

OFFICE
FILE
NUMBER
10-44797

1.

POLICY NU1V1BER

M-9302-000902792

DATE OF POLICY

MARCH 18,2008 AT 2:34P.M.

AMOUNT OF
INSURANCE
$268,000.00

PREMIUM
AMOUNT
$1,323.00

Name oflnsured:

SNAKE RIVER FUNDING, INC., an Idaho Corporation
2.

The estate or interest in the land which is covered by this Policy is:

FEE SIMPLE
3.

Title to the estate or interest in the land is vested in:

JOSH M. JARVIS, a married man dealing with his sole and separate property
4.

The insured mortgage and assignments thereof, if any, are described as follows:

Deed of Trust given by JOSH M. JARVIS, a married man dealing with his sole and separate property
to AMERITITLE, an Oregon Corporation as Trustee and SNAKE RIVER FUNDING, INC., an
Idaho Corporation, as Beneficiary, dated March 13,2008 and recorded as Instrument No.1293728 on
March 18, 2008 at 2:34p.m., given to secure the payment of $268,000.00, and interest (and future
advances if provided for in the Deed of Trust), due March 18, 2009, records of Bonneville County,
Idaho.
5.

The land referred to in this Policy is described as follows:

Lot 25, Block 18, Comore Loma, Division No. 23, to the County of Bonneville, State of Idaho,
according to the recorded plat thereof.

SCHEDULE A (EXTENDED COVERAGE)
Loan Form

034

Policy No. M-9302-000902792

SCHEDULEB
EXCEPTIONS FROM COVERAGE

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise
by reason of:
PART I
Special Exceptions:

1.

Taxes for the year 2007 and all prior taxes have been paid.
(Tax No. RP055540180250 $480.68 full year, 2007).
Taxes for the year 2008 are an accruing lien, not yet due or payable.

2.

Easements as designated and/or shown on the plat of COMORE LOMA, DIVISION NO. 23 and
any amendments thereto, recorded as Instrument No. 1227833, records of Bonneville County,
Idaho.

3.

Protective Covenants for COMORE LOMA DIVISION #23, but omitting covenants or restrictions, if
any, based upon race, color, religion, sex, sexual orientation, familial status, marital status, disability,
handicap, national origin, ancestry, or source of income, as set forth in applicable state of federal laws,
except to the extent that said covenant or restriction is permitted by applicable law, recorded as Instrument
No. 1228038, along with any other amendments thereto, records of Bonneville County, Idaho.

4.

Unpatented mining claims, reservations or exceptions in patents or in Acts authorizing the issuance thereof,
water rights, claims or title to water.

5.

Liens and assessments ofthe Comore Lorna Water Corporation: office number (208) 523-2478. There
are no delinquencies of record.

6.

Right-of-Way Easement given by HI-WILLOW RANCH CORPORATION, party ofthe first part to
THE MOUNTAIN STATES TELEPHONE AND TELEGRAPH COMPANY, a Colorado
Corporation, p~ of the second part, dated June 14, 1982, and recorded as Instrument No. 626255,
records ofBonnev1lle County, Idaho.

7.

Development Agreement for Comore Lorna, Division No. 23 by and between the COUNTY OF
BONNEVILLE, a county of the State ofldaho, party of the frrst part and COMORE
DEVELOPMENT, INC., party of the second part, dated June 21, 2006, and recorded as Instrument No.
1227832, records ofBonneville County, Idaho.

END SCHEDULE B- PART I

Countersigned
SCHEDULE B- PART I (EXTENDED COVERAGE)
Loan Form

Authorized Signatory
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Policy No. M-9302-000902792
SCHEDULEB
EXCEPTIONS FROM COVERAGE

In addition to the matters set forth in Part I of this Schedule, the title to the estate or interest in the land described or
referred to in Schedule A is subject to the following matters, if any be shown, but the Company insures that these matters
are subordinate to the lien or charge of the insured mortgage upon the estate or interest:
PART IT

Special Exceptions:
NONE

END SCHEDULE B- PART II

SCHEDULE B- PART II (EXTENDED COVERAGE)
Loan Form
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Our Flle No: 10-44797
Customer Name: JARVIS, JOSH M

ENDORSEMENT 8.1
Issued By:

STEW.ART TITLE GUARANTY COMPANY
Attached to and forming a part of Policy of Title Insurance: M-9302-000902792
The insurance afforded by this endorsement is only effective if the land is used or is to be used primarily for residential purposes.
The Company insures the insured against loss or damage sustained by reason of lack of priority of the lien of the insured mortgage
over:
a.

any environmental protection lien which, at Date of Policy, is recorded in those records established under state statutes at
Date of Policy for the purpose of imparting constructive notice of matters relating to real property to purchasers for value
and without knowledge, or filed in the records of the clerk of the United States distlict court for the district in which the
land is located, except as set forth in Schedule B; or

b.

any environmental protection lien provided for by any state statute in effect at Date of Policy, except environmental
protection liens provided for by tl1e following state statutes: none.

This endorsement, when countersigned below by a validating signatory is made a part of the policy and is subject to all of the terms
and provisions thereof and of any prior endorsements thereto. Except to the extent expressly stated, it neither modifies any of the
terms and provisions of the policy and any prior endorsements, nor does it extend the effective date of the policy and any prior
endorsements, nor does it increase the face amount thereof.
IN WI1NESS WHEREOF, the Company has caused its corporate name and seal to be hereunto afftxed by its duly authorized
officers.
Dated: MARCH 18,2008 AT 2:34P.M.

STEWART TITLE GUARANTY COMPANY and
AMERITITLE

Validating Signatory
ALTA Endorsement Form 8.1, (Environmental Protection Lien) (Revised 10-17-70 and 10-17-84)
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Our File No: 10-44797
Customer Name: JARVIS, JOSH M

ENDORSEMENT 100
Issued By:

STEWART TITLE GUARANTY COMPANY
Attached to and fanning a part of Policy of Title Insurance: M-9302-000902792
The Company hereby insures against loss which said Insured shall sustain by reason of any of the following matters:
1.

2.

3.

4.

Any incorrectness in the assurance which the Company hereby gives:
a.
That there are no covenants, conditions, or restrictions under which the lien ofthe mortgage referred to in Schedule A can be cut off,
subordinated, or otherwise impaired;
b.
That there are no present violations on said land of any enforceable covenants, conditions, or restrictions;
c.
That, except as shown in Schedule B, there are no encroachments of buildings, structures, or improvements located on said land onto
adjoining lands, nor any encroachments onto said land of buildings, structures, or improvements located on adjoining lands.
a.
Any future violations on said land on any covenants, conditions, or restriction occurring prior to acquisition of title to said estate or
interest by the Insured, provided such violations result in impairment or loss of the lien of the mortgage referred to in Schedule A, or
result in impairment or loss of title to said estate or interest if the Insured shall acquire such title in satisfaction ofthe indebtedness
secured by such mortgage.
Unmarketability of the title to said estate or interest by reason of any violations on said land, occurring prior to acquisition of title to
b.
said estate or interest by the Insured, of any covenants, conditions or restrictions.
Damage to existing improvements, including lawns, shrubbery or trees
a.
which are located or encroach upon that portion of the land subject to any easement shown in Schedule B, which damage results from
the exercise of the right to use or maintain such easement for the purposes for which the same was granted or reserved.
b.
resulting from the exercise of any right to use the surface of said land for the extraction or development of the minerals excepted from
the description of said land or shown as a reservation in Schedule B.
Any final court order or judgment requiring removal from any land adjoining said land of any encroachments shown in Schedule B.

Whenever in this Endorsement any or all the words "covenants, conditions or restrictions" appear they shall not be deemed to refer to or include the terms,
covenants and conditions contained in any lease referred to in Schedule A.
The total liability of the Company under said policy and any endorsements therein shall not exceed, in the aggregate, the face amount of said policy and
costs which the Company is obligated under the conditions and stipulations thereof to pay.
This endorsement, when countersigned below by a validating signatory, is made a part of said policy and is subject to the schedules, conditions and
stipulations therein, except as modified by the provisions hereof.

IN WITNESS WHEREOF, the Company has caused its corporate name and seal to be hereunto affixed by its duly authorized
officers.
Dated: MARCH 18,2008 AT 2:34P.M.

STEWART TITLE GUARANTY COMPANY and
AMERITITLE

BY:
Validating Signatory
Endorsement 100
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Our File Jl;o: f0-44797
Customer Narne: Jarvis, Josh M.

ENDORSEMENT 102.4
Issued By:

STEWAR1r GUARANTY INSURANCE COMPANY
Attached to and forming a part of Policy of Title Insurance: M-9302-000902792
The Company assures the owner of the indebtedness secured by the mortgage or deed of trust referred to in paragraph 4 of
Schedule A:
1.

That the foundations of the structure under construction on said land to this date are within the boundary lines of
said land;

2.

That the location of said foundations does not violate the covenants, or restrictions referred to in Schedule B.

The Company hereby insured said Assured against loss which said Assured shall sustain in the event that the assurance herein shall
prove to be incorrect.
The total liability of the Company under said policy and any endorsements therein shall not exceed, in the aggregate, the face
amount of said policy and costs which the company is obligated under the conditions and stipulations thereof to pay.
This endorsement is made a part of said policy and is subject to the schedules, conditions and stipulations therein, except as
modified by the provisions hereof.
This endorsement is not to be construed as insuring the title to said estate or interest as of any later date that the date of said policy,
except as herein expressly provided as to the subject matter hereof.
IN WITNESS WHEREOF, the Company has caused its corporate nan1e and seal to be hereunto affixed by its duly authorized
officers.
Dated: 03/18/08

STEWART GUARANTY INSURANCE COMPANY and
AMERITITLE

BY:
Validating Signatory
IRB 102.4, ILTA Form 102.4, MISD Rev. 7-75
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Our .t<;iJe No: 10-44797
Customer Name: JARVIS, JOSH M

ENDORSEMENT 116
Issued By:

STEWART TITLE GUARANTY COMP~~y
Attached to and forming a part of Policy of Title fusurance: M-9302-000902792
The Company assures the fusured that at the date of this policy there is located on said
land:

a single family dwelling

known as:

6280 E. Sagewood Drive
Idaho Falls, Idaho 83406

The Company hereby insures the fusured against loss which said fusured shall sustain in the event that the
assurance herein shall prove to be incorrect.
The total liability of the Company under said policy and any endorsements therein shall not exceed, in the
aggregate, the face amount of said policy and costs which the Company is obligated under the conditions and
stipulations thereof to pay.
This endorsement, when countersigned below by a Validating Signatory, is made a part of said policy and is
subject to the schedules, conditions and stipulations therein, except as modified by the provisions thereof.
1N WITNESS WHEREOF, the Company has caused its corporate name and seal to be hereunto affixed by its duly
authorized officers.
Dated: MARCH 18,2008 AT 2:34P.M.

STEWART TITLE GUARANTY COMPANY and
AMERITITLE

BY:
Validating Signatory
CLTA 116 (Revised 2-20-61) ALTA Lender, Designation of Improvements: Land Location
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DEED OF TRUST
THIS DEED OF IRUST is granted by JOSH M. JARVIS, a married man dealing with his sole and separate property, as GRANTOR,
toAMERITITLE, an Oregon Corporation, as TRUSTEE,for
SNAKE RIVER FUNDING, INC., an Idaho Corporation, as BENEFICIARY.

WITNESSETH:
Grantor does hereby irrevocably GRANT, BARGAIN, SELL AND CONVEY TO TRUSTEE IN TRUST, WITH POWER OF SALE, the following described real
property, to wit:

Lot 25, Block 18, Comore Lama, Division No. 23, to the County of Bonneville, State ofldalw, according to the
recorded plat thereof.
TOGETHER WITH any and all improvements, water and ditch rights, easements, tenements, hereditaments and appurtenances thereunto belonging or in
anywise appertaining, and any reversion, remainder, rents, issues and profits tliereof.
For the Purpose of Securing:
1. Perfonnance of each agreement of Grantor herein contained.
2. Payment of the indebtedness evidenced by a promisson; note of even date herewitlr, and any extension or renewal thereof, in the principal sum of TWO HUNDRED
SIXTY EIGHT THOUSAND DOLLARS ($268,000.00 ), the final payment of principal and interest thereof, if not sooner paid, to be finally due and payable
MARCH 18, 2009.
3. Payment of all such further sums as may hereafter be loaned or advanced by tire Beneficiart; for any purpose; and any notes, drafts and/or other instruments
representing such further loans, advances or expenditures shall be optional with tire Benefician;, and shall become due and payable no later than tire final maturity date of
said note secured hereby; and provided further, that it is the express intention of the parties to this Deed of Trust thai it shall stand as continuing security until paid all
such loans, advances or expenditures together with interest tlrereon.
A. To protect the security of this Deed of Trust, Grantor covenants and agrees:
1. To keep said property in good condition and repair; to not remove or demolish any building thereon; to complete or restore promptly and in a good workmanship/ike
manner any improvement which may be constructed, damaged or destroyed thereon; to pay when due all claims for labor perfonned and materials furnished thereto or
tlrerefor; to comply with all laws affecting said properly or requiring any alterations or improvements to be made thereon; to not commit or pennit waste thereof or tlrereon;
to not commit, suffer or permit any act upon said properf:t; in violation of law; to cultivate, irrigate, fertilize, fumigate, pnme and do all other acts which from the character
or use of said property may be reasonably necessary, the specific enumerations herein not excluding tire general.
2. To provide, maintain and deliver fire insurance satisfactortj and with loss payable to Beneficiary. The amount collected under any fire or otlrer insurance policr; may,
at Beneficiary's option and detenttination, be applied upon any indebtedness secured hereby in such order as Benefician; determines, be released to Grantor in wltole or part,
or any combination thereof Such application or release shall not crm or waive any default or notice of default hereunder or invalidate any act done pursuant to such notice.
3. To appear in and defend any action or proceeding purporting to affect the security hereof or the rights or powers of Beneficiartj or Tn1stee; and to pay all costs and
expenses, including cost of title evidence and any reasonable attonrey' s fees, in any such action or proceeding which Benefician; or Trustee may appear,
4. To pay at least ten days before delinquencr; all taxes and assessments affecting said property; to pay when due all encumbrances, charges and liens, with interest,
affecting said propertt; which are or may appear to be prior or superior lrereto; and to pay all costs, fees and expenses of this Trust. In addition to tire payments due in
accordance with tire terms of the note hereby secured, the Grantor shall, at the option and on demand of the Benefician;, pay each month one-f:tvelth (1/12) of the estimated
annual taxes, assessments, insurance premiums, maintenance and other charges upon the propertt;, nevertheless in trust for Grantor's use and benefit and for the payment
by tire Benefician; of any such items when due. Grantor's failtll·e to so pay shall constitute a default under this trust.
5. To pay immediately and without demand all sums expended by Benefician; or Trustee pursuant to tire provisions lrereof, with interest from date of expenditure, at a
rate equal to the interest rate payable under the promisson; note described above or twelve percent (12 %) per annum~ whichever is greater.
6. Should Grantor Jail to make any payment or to do any act as herein provided, tlren Benefician; or Trustee, but witlwut obligation so to do und without notice or
demand upon Grantor and without releasing Grantor from any obligation lrereof, may: make or do tire same in such manner and to such extent as either may deem
necessan; to protect tire security hereof, Benefician; or Trustee being authorized to enter upon said propertt; for such purposes; appear in and defend any action or

proceeding purporting to affect the security hereof or the rights or powers of BeueficianJ m· Trustee; pay, purchase, contest or contpromise any encumbrance, charge or lien
which in the judgment of either appears to be prior or superior hereto; and in exercising any such powers or in enforcing this Deed of Trust by judicial foreclosure or

otherwise, pay the necessan; expenses, costs and reasonable attomey' s fees.
B. It is mutually agreed:
1. Any award of damages in connection with aity condemnation for public use of or injury to said property or any part thereof, is hereby assigned and shall be paid to
Benefician; who may apply or release such monies received by him in tire same manner and with the same effect as above provided for disposition of proceeds offire or other
insurance,

2, By accepting payment ofany sum secured hereby after its due date, Benefician; does not waive his right eitlrer to require prompt payment when due of all other sums
so secured or to declare default for failure so to pay,
3. At any time or from time to time, without liabilihj therefor and wit/rout notice, upon written request of Benefician; and presentation of this Deed and sard note jar
endorsement, and without affecting tire persona/liability of any person for payment of tire indebtedness secured lrereby, Tntstee may: reconvey all or any part of said
property; consent to the making of any map or plat tlrereof; join in granting any easement thereon; or join in any extension agreement or any agreement subordinating the
lien or dwrge hereof.
4. Upon written request of Beneficiary stating that all sums secured hereby have been paid, surrender of the note aforedescribed and this Deed to the Tntstee for
cancellation and retention, and upon payment of the Trt<stee' s fees, Tmstee shall reconvey, without warranty, the propertt; then held heremrder. The recrlals in any
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reconveyance executed hereunder of any
~shall be conclusive proof of the truthfulness thereof The
,,c,onveyance may be described as "tile
person cr persoii,S legally en.Utled llu::rel:o .
5. As additional security, Grantor hereby gives to and confers upon Beneficiary tlu! rigilt, power and authority, during the continuance of these Trusts, to collect the
rents, issues and profits of said properllj as they become due and payable; Reserving however unto Grantor, prior to any default by Grantor in payment of any indebtedness
secured hereby or in perfonnance of any agreement hereunder, the right to collect and retain such rents, issues and profits. Upon any such default, BeneficianJ may at any
time without notice, either in person, by agent or court appointed receiver, and without regard to the adequaCtJ of any seCttrihj for the indebtedness hereby secured, enter
upon and take possession of said proper/:1} or any part thereof, in his own name sue for or otherwise collect such rents, issues and profits, including those past due and
unpaid, and apply the same, less costs and expenses of operation and collection, including reasonable attorney's fees, upon any indebtedness secured hereby, and in such
order as Beneficiary may detennine. The entering upon and taking possession of said property, the collection of such rents, issues and profits and the application thereof as
aforesaid, shall not cure or waive any default hereunder or invalidate any act done pursuant to any such default notice.
6. Upon default by Grantor in payment of any indebtedness secured hereby or in performance of any agreement hereunder, all sums secured hereby shall immediately
become due and payable at the option of the Beneficiary. At the option of Benefician;, the BeneficianJ may enforce the obligations of this Deed ofTntst, or the obligations of
the Grantor secured hereby, through any and all means authorized under the laws of the State of Idaho.
7. Trustee is not obligated to notifij any party hereto of pending sale under any other Deed of Trust or of any action or proceeding in which Grantor, Benefician; or
Trustee shall be a party.
8. This Deed of Trust applies to, inures to the benefit ofand binds all parties hereto, their heirs, devisees, personal representatives, successors and assigns. The term
BeneficianJ shall mean the holder and owner of the note secured hereby; or if the note has been pledged, the pledgee thereof In this Deed of Trust, wherever the context so
requires, the masculine gender illcludes the feminine and/or neuter, and the singular number includes the plural.
9. DUE ON SALE: This loan is personal to Grantor and is not assignable. In makiltg it, Beneficiary has relied on Grantor's credit, Grantor's interest in the
trust proper1:1J, and financial market conditious at the time this loan is made. If Grantor transfers, or contracts to transfer, title to or possession of, all or
part of the property, or any equitable interest therein, whether by deed, contract for deed, assignment, lease for a term in excess of one year, lease with an
option to purchase, option to purchase, or similar agreement, Beneficiary may. declare all sums under any note(s), agreement(s) and/or security instrument(s)
associated herewith immediately due and payable. Noncompliance with the terms and conditions of this paragraph shall constitute and be a default of this
obligation from which there shall be no redemption or cure and which default shall entitle Beneficiary to effectuate any and all remedies provided in any
note(s), agreement(s) and/or security instrument(s) associated herewith.

REQUEST FOR FULL RECONVEYANCE
(To be used only when note has been paid)

STATE OF IDAHO
) ss
COUNTY OF BONNEVILLE)

01(2\ ~~ /(j[) ,

before me, the undersigned, personally appeared

Josh M. Jarvis

The undersigned is the legal owner and holder of all indebtedness secured
by tire within Deed of Trust. All sums secured have been fully paid. You are
lrereby requested and directed to cancel all ~vidences of {ndebtedness secured by
said Deed ofTm.st and to reconvey1 without warranty, the estate now held by

known or identified to me to be the person(s) whose name(s) is/are subscribed to the
lfdged to l!le that Ire/she/they exewted the same.

t;,:;;sld::~g in Js.i.lorson County

Commission Expiration Date:

commission !Expire~: 08-23·1 i

you under the same. THE PROMISSORY NOTE OR NOTES, AND
EVIDENCES OF FURTHER AND/OR ADDITIONAL ADVANCES MUST
BE PRESENTED WITH THIS REQUEST.

Note Owner(s)

Please deliver Reconveyance to
tire following:
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NOTE
March 13, 2008

us $268,000.00

FORVALUERECEIVED,the undersigned JOSH M. JARVIS ("Borrower")
promises to pay SNAKE RIVER fUNDING, INC., ("Lender"), or order, on demand, or if
not demand. is made, then on M~RCH 18, 2009, at 192 N. Woodruff, Idaho Falls, Idaho
83401, the princip<;~I.sum of TWO HUNDRED SIXTY EIGHT THOUSAND DOLLARS
($268,000.00), or as muc;hthere<;)f as shall have been advanced by the Lender to the
Borrower and not repaid, together with interest thereon from the date of advances, at
the time and rate specifie.d in this Note. The unpaid balance of this obligation at any
time shal.l be the aggregate amount of payment made herein by or for the Borrower.
The unpaid .balance of this Note shall bear interest until payment in full at a rate
of FOURTEEN PERCENT (14%) per annum from th\3 date(s) of advances. Interest
paymentt1 V>Jill be due on the 18th of each month. Interest payments will be due prior to
each draw disbursed. lfan interest payment is not made the draw will not be disbursed.
A monthly interest payment is required to be made even if a draw is not requested. If
that payment is not made. on or before the 23rd of thf:l month a late. fee of$200.00 will be
ad.df:ld tothat payment.
·
·The maturitydate of this k>an shall be March 18, 2009. In the event the
·
reiT,~aining)>alaqce plus accrued interest has not been paid in full on or before March 18,
2009; there will be fee of TWO THOUSAND DOLLARS ($2,000.00) due monthly until
the unpaid .balance is paid in full.'
·
·
· The qccurrEJnce of any of the following events shall, at the option of the Lender,
make all sums of interest and principal of this Note immediately due and payable
witho!Jt qotice ofdefault, presentment or demand for. payment, protest or notice of
nonpayment .or dishonor,.or other notices· or demands of any kind or .character:
a. Default ii;I the payment when due or any part of installment of interest;
b~ Nonpayment by Borrower of any debt when due;
c. .Death,'insolvency, failure in business, commission of an act of
bankruptcy, general assignment for the benefit of creditors, filing of any petition in
bankruptcy for relief under the provisions of the national bankruptcy act, or any
law or lav.:s for the relief of or relating to debtors, or, by, or against Borrowers or
any Borrowers, surety or guarantor of the indebtedness evidenced by this Note,
or any endorser to this Note;
I
d. Appointment of a receiver or trustee to take possession of any property
of Borrowers or any Borrowers, surety or guarantor of the indebtedness
evidenced by this Note, or any endorser to the Note; 1
e. Attachment of an involuntary lien or liens, of ,any kind or character, to
the assets or property of Borrowers of any Borrowers, ~urety or guarantor of this
indebtedness evidenced by this Note, or any endorser\ of this Note;
f. When Lender, in good faith, deems itself insecure ..

a

1

~nd

Lender shall be entitled to collect all reasonable costs
expenses incurred in
enforcing the terms of this Note, including but not limited to, reasonable attorney's fees.
.. .
P_resentment, notice of dishonor, and protest are hereby waived by all makes,
.. sur~tif:)s, guarantor§ and endorsers hereof. This Note shall be the joint and several
obligation .of all makers, sureties, guarantors and endorsers, and shall be binding upon
them and their successors and assigns.
The indebtedness evidenced by this Note is secured by a Deed of Trust.
Borrowers address:

j (

5~ . Jif/.-h t--1

B~

t4Wl vv-&i._:Jze:/
#3tttJ~
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Michael T. Spink, ISB No. 2201
Richard H. Andrus, ISB No. 7171
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
Boise, ID 83 702
P. 0. Box 639
Boise, ID 83701
Telephone: 208/388-1000
Facsimile: 208/388-1001
#21111.52

Attorneys for Defendant Stewart Title Guaranty Company

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

SNAKE RIVER FUNDING, INC., and
DAFCOLLC,
Plaintiffs,
VS.

STEWART TITLE GUARANTY
COMPANY and Does 1-10,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-10-280

ANSWER TO AMENDED COMPLAINT

Defendant Stewart Title Guaranty Company ("Answering Defendant"), by and through
its counsel of record, Spink Butler, LLP, in reply to Plaintiffs' Amended Complaint ("Amended
Complaint"), affirm and allege as follows:
FIRST DEFENSE

Plaintiffs' An1ended Complaint fails to state a cause of action upon which relief can be
granted.
ANSWER TO AMENDED COMPLAINT- 1
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SECOND DEFENSE

1.

Answering Defendant denies each and every allegation not specifically admitted

2.

In response to Paragraphs 1 and 2 of the Amended Complaint, Answering

herein.

Defendant lacks knowledge or sufficient information to admit or deny the allegations therein
and, therefore, denies the same.
3.

In response to Paragraph 3 of the Amended Complaint, Answering Defendant

admits Stewart Title Guaranty Company is a company authorized to provide insurance in the
state of Idaho.
4.

Paragraphs 4 and 5 of the Amended Complaint contain legal conclusions for

which no response will be given.
5.

In response to Paragraphs 6 and 7 of the Amended Complaint, Answering

Defendant lacks knowledge or sufficient information to admit or deny the allegations therein
and, therefore, denies the same.
6.

In response to Paragraph 8 of the Amended Complaint, Answering Defendant

denies Paragraph 8 to extent it contains legal conclusions rather than factual allegations.
Paragraph 8 also contains allegations to which Answering Defendant lacks knowledge or
sufficient information to admit or deny the allegations.
7.

In reponse to Paragraph 9 of the Amended Complaint, Answering Defendant

admits only that it issued a policy on the property. The terms of the document referenced in
Paragraph 9 speak for themselves.
8.

In response to Paragraph 10 of the Amended Complaint, Answering Defendant

admits only that the premium was $1,323.00. Answering Defendant lacks knowledge or
sufficient information regarding the remaining factual allegations and, therefore denies the same.
ANSWER TO AMENDED COMPLAINT- 2
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Paragraph 10 also contains a legal conclusion for which no response will be given.
9.

In response to Paragraph 11 of the Amended Complaint, Answering Defendant

lacks knowledge or sufficient information to admit or deny the allegations therein and, therefore,
denies the same.
10.

In response to Paragraph 12 of the Amended Complaint, Answering Defendant

denies the allegations as to Stewart Title. Answering Defendant lacks knowledge or sufficient
information to admit or deny the allegations therein regarding the allegations as to Amerititle
and, therefore, denies the same.
11.

Answering Defendant denies Paragraph 13 of the Amended Complaint.

12.

Paragraphs 14 and 15 of the Amended Complaint contain legal conclusions for

which no response is required. To the extent a response is required, Answering Defendant
denies Paragraphs 14 and 15.
13.

In response to Paragraphs 16 and 17 of the Amended Complaint, Answering

Defendant lacks knowledge or sufficient information to admit or deny the allegations therein
and, therefore, denies the same.
14.

In response to Paragraphs 18, 19, 20, 21, and 22 of the Amended Complaint,

Answering Defendant lacks knowledge or sufficient information to admit or deny the allegations
therein and, therefore, denies the same. The terms of any documents referenced in Paragraphs
18, 19, 20, 21, and 22 speak for themselves.
15.

In response to Paragraphs 23 and 24 of the Amended Complaint, Answering

Defendant admits only that coverage claims and demands for payment have been made by
"Snake River Funding, Inc."
16.

Answering Defendant denies Paragraphs 25, 26, and 27 ofthe Amended

Complaint.
ANSWER TO AMENDED COMPLAINT- 3
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17.

Answering Defendant denies Plaintiffs are entitled to costs and attorneys' fees.
AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE

1.

The title policy issued by Stewart Title Guaranty Company to Snake River

Funding, Inc. allows Stewart to initiate and prosecute any action or proceeding to establish the
lien of the insured. Litigation on this matter is currently progressing in a diligent manner in
Bonneville County Case No. CV-2010-651.
SECOND AFFIRMATIVE DEFENSE
2.

Plaintiffs claims are barred by the doctrine of ripeness.
ADDITIONAL AFFIRMATIVE DEFENSES

At the present time, and with the current state of discovery, Answering Defendant is
unable to fully state, in complete detail, all of the affirmative defenses that may exist with regard
to Plaintiffs Amended Complaint. Therefore, consistent with Idaho Rule of Civil Procedure 11,
Answering Defendant states the affirmative defenses presently known, but specifically reserves
the right to assert additional affirmative defenses once discovery in this matter proceeds.
WHEREFORE, Answering Defendant prays for judgment as follows:
1.

That Plaintiffs' Amended Complaint be dismissed with prejudice, and that

Plaintiffs take nothing thereby;
2.

For costs and attorneys' fees; and

3.

For such other and further relief as the Court deems just and equitable.

ANSWER TO AMENDED COMPLAINT- 4
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DATED this

l~ day ofMay, 2010.
SPINK BUTLER, LLP

By: ]:L.;-..\~
4'-.
........
Richard H. Andrus
Attorneys for Defendant Stewart Title
Guaranty Company

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this !t/fbday of May, 2010, I caused a true and correct
copy of the above ANSWER TO AMENDED COMPLAINT to be served upon the following
individuals in the manner indicated below:
David A. Johnson, Esq.
Wright, Johnson, Tolson & Wayment, PLLC
P. 0. Box 52251
Idaho Falls, ID 83405
Facsimile: 208/523-4400

[ ]
[ ]
[ ]
[X]

U.S. Mail
Hand-Delivery
Federal Express
Via Facsimile

Richard H?'Andrus

ANSWER TO AMENDED COMPLAINT- 5
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David A. Johnson, Esq.
Wright, Johnson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LLC,

Case No: CV-07-147

Plaintiff,
vs.

AFFIDAVIT OF CHRIS ARCHIBALD

STEWART TITLE GUARANTY
COMPANY and Does 1-10,

Defendant.

STATE OF IDAHO
County of Jefferson

)
: ss.
)

Chris Archibald, being first duly sworn, deposes and states:
1.

I am a resident of Jefferson County, State of Idaho.

2.

I make this affidavit based upon my own knowledge and information.

3.

I am an Associate Real Estate Broker/Realtor doing business as ERA Archibald
Real Estate, based in Rigby, Idaho.

1-AFFIDAVIT OF CHRIS ARCHIBALD
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4.

I have been in the real estate business for approximately 10 years, primarily
dealing with residential properties, including residential properties in Bonneville
County and Idaho Falls, Idaho.

5.

At the request of Snake River Funding, Inc., I was asked to look at the residence
located at 6280 E. Sagewood, Idaho Falls, Idaho. The legal description for this
property is Lot 25, 818 Comore Lama #23, Idaho Falls, ID.

6.

On September 9, 2010, I inspected the property. During my inspection I
observed the following:
a.

The home is approximately 4,697 square feet and is partially finished, it
being at the sheetrock stage. Some sheetrock has been torn away to
expose pipes that may be leaking.

b.

There is noticeable damage to the property. Most of the main floor
windows have been broken and will need to be replaced.

c.

The exterior walls have not been covered and the OSB boards are
exposed and weathered.

d.

There are stucco, siding and rock that needs to be completed.

e.

There are water-damaged floors and ceilings, and water on the basement
floor.

f.

The furnace is on the property but not functioning.

g.

No landscaping has been completed and there are substantial weeds on
the property.

7.

Attached to this affidavit are pictures that I took of the property which are true
and accurate as to how the property looked at the time of my inspection.

2-AFFIDAVIT OF CHRIS ARCHIBALD
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8.

Based upon the condition of the property, I believe that the property would likely
sell for approximately $140,000.00 in its present condition.

DATED: September t.D , 2010

c:~h~o

Chris Archibald
~~~1\llllfl/~
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my
office in Idaho Falls, Idaho, and that on September 2::1_, 2010, I served a true and
correct copy of the foregoing document, on the person(s) listed below by causing the
same to be delivered by the following method:

Name and Address

Method of Service

Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, ID 83702

Mail

David A. Johnson, Esq.

3-AFFIDAVIT OF CHRIS ARCHIBALD
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David A. Johnson, Esq.
Wright, Johnson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535,..1000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LLC,

Case No: CV-07-147

Plaintiff,
vs.

AFFIDAVIT OF DARIN HEBDON

STEWART TITLE GUARANTY
COMPANY and Does 1-10,

Defendant.
STATE OF IDAHO
County of Bonneville

: ss.
)

Darin Hebdon, being first duly sworn, deposes and states:
1.

I am a resident of Bonneville County, State of Idaho.

2.

I make this Affidavit based upon my own knowledge and information.

3.

I am the president of Snake River Funding, Inc. (Snake River).

4.

In March 2008, Josh M. Jarvis ("Jarvis") requested Snake River to provide him a
construction loan of $268,000.00 for the construction of a single family
residence.

1-AFFIDAVIT OF DARIN HEBDON
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5.

Snake River wanted to carry insurance protecting its loan, particularly insuring
that there were no superior claims or interests if Snake River lent Jarvis the
requested funds. I contacted AmeriTitle, an agent of Stewart, and obtained a
Loan Policy of Title Insurance (Policy) to protect their position. Stewart, via
AmeriTitle, issued the Policy to Snake River on March 18, 2008, insuring the
loan for $268,000.00. A true and correct copy of the Policy is attached hereto as
Exhibit A.

6.

After obtaining the Policy from Stewart, Snake River, on behalf of DAFCO, gave
more than $200,000.00 to Jarvis. Neither Snake River nor DAFCO has ever
been repaid for the same.

7.

Attached hereto as Exhibit B is a true and correct copy of the Notice of Claim
that was filed by Snake River's attorney, Dale Thompson, with Defendant herein
on or about November 28, 2008; on August 31, 2009; and on December 23,
2009.

8.

Neither Snake River nor DAFCO has ever been paid any money pursuant to the
Policy.

DATED: September;){)_, 2010

2-AFFIDAVIT OF DARIN HEBDON
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, with rny
office in Idaho Falls, Idaho, and that on September

1..-/ , 2010, I served a true and

correct copy of the foregoing document, on the person(s) listed below by causing the
same to be delivered by the following method:

Name and Address

Method of Service

Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, 10 83702

Mail

~~
David A. Johnson, Esq.

3-AFFIDAVIT OF DARIN HEBDON
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· If yo;.~ .want it:1.fonru..tion about coverage or need assistance to resolvt
_'Section 3 ofl/. (Conditions. Visit our World-Wide Web site nt http~"'"' "'

must fumish:.i'ri!Len notice in accordance with

call our toll free number l-800-729-1902. If you make a claim Wldl.

LOAN POLICY OF TITLE INSURANCE
ISSUED BY

.

.

~~~~!

Any notice of claim and any other notice or statement in writiil}f'required to~·~~ given to the Company under this Policy must be
given to the Company at the address shown in Section 17 oftt)~ Conditions:
COVSRED

RISKS ~

.

.. ~~:~ ·:i"'/··~· .,. .·· .. , .-;·,.,£ \ . . ... :: · ' ··:

SUBJECT. TO THE EXCLUSIONS FROM.COVERAG
..
, . .:$ ('· '"0M COVERAGE CONTAINED IN SCHEDULE B,
AND THE CONDITIONS, STEWART TITLE GUARAN
·,:~:· <t~fporation (the "Company") insures as of Date of
Policy and, to the extent stated in Covered Risks 11, 13;,f!,.
. . . }b. . Icy, against loss or damage, not exceeding the
Amount of Insurance, sustained or incurred by the lnsure8~~"l·r·:,._,,,, ..l~::., }if'

?;F:·::·:

1.

4-

3.
4.

5.

'

Title being vested other than as stated in Schedule A. '~ {.:t':t~i/
C: . .
Any defect in.or lien or encumbrance on the Trtle. This cdV.$red RisKlncludes but is not limited to insurance against loss from
(a) A defect in'theTitle caused by
·
·
(i) forgerY, fraud, undue influence, duress,
{il) failure of any person or E:ntity to have

.

those acts necessarY
a document executed under a falsified, !'!Yrli~d'llr
a document not properly filed, recorded, or ingl~:Um!!~A~
electronic means authorized by law; or
(vii) a defective judicial or administrative IJ'v'""'"''u•
(b) The lien of real estate taxes or assessments
unpaid.
(c) Any encroachment, encumbrance, violation, v~r·i~tinn'
:$:e:Citc;un1st;mce affecting the Title that would be disclosed
nf.~AR!~rn.~d,m•~nt" includes encroachments of existing ·
by an accurate and complete land survey of the
r.r1i.lii~lhmAn1~~ onto the Land of existing improvements
improvements located on the Land onto adjoining
located on adjoining land.
Unmarketable Title. ·
right of access to and from the Land.
··
''
The violation or enforcement of any law, ordinance, permit, or governmental regulation (including those relating to building
and zoning) restricting, regulating, prohibiting, or relating to
{a) the occupancy, use, or enjoyment of.the Land;
(b) · the character, dimensions, or locatio·n of any improvement erected on the Land;
(c) the subdivision of land; or
(d) environmental protection

No

Countersigned:

~ ·(tAA--t
f..uthorized Countersignature

7

Senior Chalrman<:the Boa

.

AmeriTitle, Inc.
Company Name .
Idaho Falls, ID

City, State

;,

b~~;rNo. M-9302-000902792
TA loan Polley (6-17·06) ·

Agency ID: 127100

File Number 10-44797
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Covered Risks - Cont.

if a notice, describing any part of the Land, is recorded in the Public
(i) contracted for or commenced on or before Date of
Records setting forth the yiolation or intention to enforce, but only to
Policy; or
the extent of the violation or enforcement referre·a to in that notice.
(ii} contracted for, commenced, or continued after Date of
6. An enforcement action based on the exercise of a governmental
Policy if the construction is financed, in whole or in
police power not covered by Covered Risk 5 if a notice of the
part, by proceeds of the loan secured by the Insured
enforcement action, describing any part of the Land, is recorded
Mortgage that the Insured has advanced or is
in the Public Records, but only to the extent of the enforcement
obligated on Date of Policy to advance; and
referred to in that notice.
(b) over the lien of any assessments for street improvements
7. The exercise of the rights of eminent domain if a notice of the
under constructiqn or completed at Date of Policy.
· e~ercise, describing any part of the Land, Is recorded in the
12. The invalidity or un:enforceabllity of any assignment of the
· Public Records.
Insured Mortgage, provided the assignment is shown in
8. Any· taking by a governmental body that. has occurred and is
Schedule A, or the failure of the assignment shown in Schedule
binding on the rights of a purchaser for value without Knowledge;
A to vest title to the Insured Mortgage in the named Insured
9. · The invalidity or unenforceability of the.' lien of the Insured
assignee free and clear of all liens.
13. The invalidity, unenfclrceability, Jack of priority, or avoidance of
Mortgage upon the Title. This Covered Risk includes but is not
limited to insurance against Joss from ·any of the following
the lien of the Insured Mortgage upon the Title
Impairing the lien ofthe Insured Mortgage:
(a) resulting from the avoidance In whole or in part, or from a.
(a) forgery, fraud, undue influence, duress, incompetency,
court order providing an alternative remedy, of any transfer
incapacity, or impersonation;
of all or any part of the title to or any interest in the Land
(b) failure of any person or Entity to have authorized a transfer
occurring prior to the transaction creating the lien of the
or conveyance;
Insured Mortgage because that prior transfer constituted a
(c) the Insured Mortgage not being properly created, executed,
fraudulent or preferential transfer under federal bankruptcy,
witnessed, sealed, acknowledged, notarized, or delivered;
state Insolvency, or similar creditors' rights laws; or
(d) failure to perform those acts necessary to _CJe~te _ a -~~------Cb) _ __because--the---lnsured--Mortgage--constitutes---a-preferential---~·-------oocumenroyeleclfc:infcmeansau!horlzed-by faW.
transfer under federal bankruptcy, state Insolvency, or
(e) a document executed under a falsified, expired, or
similar creditors' rights laws by reason of the failure of its
otherwise invalid power of attorney;
·
recording In the Public Records
(f)
a document not properly flied, recorded, or indexed in the
i}
to be timely, or
Public Records including failure to perform those acts by
ii) to impart notice of its existence to a purchaser for
value or to a judgment or lien creditor.
electronic means authorized by law; or
(g) a defective judicial or adminislrative proceeding.
14. Any defect in or lien or encumbrance on the Title or other matter
10. The Jack of priority of the lien of the Insured Mortgage upon the
Included In Covered Risks 1 through 13 that has ·been created or
attached or has been filed or recorded .in the Public Records
Title over any other lien or encumbrance.
11. The Jack c:if priority of the lien of the Insured Mortgage upon the
subsequent to Date of Policy and prior to the recording of the
Title
Insured Mortgage in the Public Records.
(a) as security for each and every advance of proceeds of the
The Company will also pay the costs, attorneys' fees, and expenses
. loan secured by the Insured Mortgage over any statutory
incurred In defense of any matter insured against by this Policy, but
lien for services, labor, or material arising from construction
only to the extent provided In the Conditions.
of an improvement or work related to the Land when the
improvement or work is either:
Exclusions from Coverage
The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' fees, or
expenses that arise by reason ot
·
1.
(a) Any law, ordinance, permit, or governmental regulation
(Including those relating to building and zoning) restricting, regulating,
·
prohibiting, or relating to
(i) the occupancy, use, or enjoyment of the Land;
(ii) the character, dimensions, or location of any improvement
erected on the Land;
(iii) the subdivision of land; or
(iv) environmental protection; or the effect of any violation of
these laws, ordinances, or governmental regulations. This
Exclusion 1(a) does not modify or Jlmit the coverage provided
. under Covered Risk 5.
(b) Any governmental police power. This Exclusion 1(b) does
not modify or Omit the coverage provided under Covered Risk

e.

2.

3.

Rights of eminent domain. This Exclusion does not modify or limit
the coverage provided under Covered Risk 7 or 8.
Defects, liens, encumbrances,.adverse claims, or other matters:
(a) created, suffered, assumed, or agreed to by the Insured
Claimant;
(b) not Known to the Company, not recorded in the Public
Records at Date of Policy, but Known to the Insured
Claimant and not disclosed in writing to the Company by the
Insured Claimant prior to the date the Insured Claimant
became an Insured under this policy;
{c) resulting in no Joss or damage to the Insured Claimant;

(d)

4.
5.

6.

7.

attaching or created subsequent to Date of Policy (however,
this does not modify or limit the coverage provided under
Covered Risk 11, 13, or 14}; or
(e) resulting In Joss or damage that would not have been
sustained if the Insured Claimant had paid value for the
Insured Mortgage.
Unenforceability of the lien of the Insured Mortgage because of
the inability or failure of an Insured to comply with applicable
doing-business Jaws of the state where the Land is situated.
Invalidity or unenforceabllity in whole or in part of the lien of the
Insured Mprtgage that arises out .of the transaction evidenced by
the Insured Mortgage and Is based upon usury or any consumer
credit protection or truth-in-lending law.
Any claim, by reason of the operation of federal bankruptcy, state
Insolvency, or similar creditors' rights laws, that the transaction
creating the lien of the Insured Mortgage, is:
(a) a fraudulent conveyance or fraudulent transfer, or
(b) a preferential transfer for any reason not stated in Covered
Risk 13(b) of this policy.
Any lien on the Title for real estate taxes or assessments imposed
by governmental authority and created or attaching between Date
of Policy and the date of recording of the Insured Mortgage in the
Public Records. This Exclusion does not modify or limit the
coverage provided under Covered Risk 11(b).

rstewart

'---title guaranty company

066

CONDITIONS
1.

DEFINITION OF TERMS
Indebtedness secured by the Insured Mortgage, or
The following terms when used in this policy mean:
any part of it, whether named as an Insured or not;
(a) "Amount of Insurance": The amount stated In Schedule
(ii) With regard to (A), (B), (C), (D) , and (E) reserving,
A. as may be increased or decreased by endorsement to
however, all rights and · defenses as to any
this policy, increased by Section 8(b) or decreased by
successor that the Company would have had
Section 10 of these Conditions.
against any predecessor Insured, unless the
(b) ~Date of Policy•; The date designated as "Date of Policy"
successor acquired the Indebtedness as a
·
·
purchaser for value ·without Knowledge of the
in Schedule A.
(c) UEntity": A corporation, partnership, trust, limited liability
asserted defect, lien, encumbrance, or other matter
company, or other similar legal entity.
insured against by this policy.
(d) "Indebtedness": The obligation secured by the Insured
(f)
"Insured Claimant": An Insured claiming loss or
Mortgage including one evidenced by electronic means
damage ..
authorized by law, and if that obligation is the payment of
(g) "Insured Mortgage": The Mortgage described In
a debt, the Indebtedness lsthe sum of
paragraph 4 of Schedule A
I)
the amount of the principal disbursed as of Date of
(h) "Knowledge• or "Known•: Actual knowledge, not
Policy;
·
constructive knowledge or notice that may be imputed to
ii) the amount of the principal disbursed subsequent to
an Insured by reason of the Public Records or any other
Date of Policy;
records ; that Impart constructive notice of matters
iii) the construction loan advances made subsequent
affecting.the Title.
to Date of Policy for the purpose of financing In
(i)
"Land": :rhe land described In Schedule A, and affixed
improvements that by law constitute real property. The
whole or in part the construction of an improvement
to the Land or related to the Land that the Insured
term "Land" does not Include any property beyond the
was. and continued to be obligated to advance at
lines of the area described In Schedule A, nor any right,
_ ·~· ~r:J~e of ~Q~<:Y £'!~ ~attl1.§!. _9_a~_QfJIJ.e..Jl.dYa.!1J<tl;__~-- ~-~ --~---·- .. ~~JitlaJntemst,_estate....or..easemenLin. abutting ..streets,---·--lv) interest on the loan;
roads, avenues, alleys, lanes, ways, or waterways, but
v) the prepayment premiums, ·exit fees, and other
this does not modify or limit the extent that a right of
similar fees or penalties allowed by law;
access to and from the Land is insured by this policy.
vi) the expenses of foreclosure and any other costs of
(J)
"Mortgage•: Mortgage, deed of trust, trust deed, or other
enforcement;
security instrument, Including one evidenced by
vii) the amounts advanced to assure compliance with
electronic means authorized by law.
laws or to protect the lien or the priority of the lien of
(k) "Public Records": Records established under state
the Insured Mortgage before the acquisition of the
statutes at Date of Policy for the purpose of-imparting
estate or Interest In the Title;
constructive notice of matters relating to real property to
viii) the amounts to pay taxes and Insurance; and
purchasers for value and without Knowledge. With
ix) the reasonable amounts expended to prevent
respect to Covered Risk 5(d}, "Public Records" shall also
of
Improvements;
but
the
include environmental protection liens filed in the records
deterioration
Indebtedness is reduced by the total of all
of the clerk of the United States District Court for the
payments and by any amount forgiven by an
district where the Land Is located.
Insured.
(I)
~tie": The estate or interest described in Schedule A.
(e) "Insured": The Insured named in Schedule A
(m) "Unmarkefable Title": Title affected by an alleged or
(i)
The term "Insured" also includes
apparent matter that would permit a prospective
(A) the. owner of the Indebtedness and each
purchaser or lessee of the Title or lender on the Title or a
successor in ownership of the Indebtedness,
prospective purchaser of the Insured Mortgage to be
. whether the owner or successor owns the
released from the obligation to purchase, lease, or lend if
Indebtedness for its own account or as a
there Is a contractual condition requiring the delivery of
trustee or other fiduciary, except a successor
marketable title.
who Is an obligor under the provisions of
Section 12(c) ofthese Conditions;
2.
CONTINUATION OF INSURANCE
(B) the person or Entity who has "control" of the
The coverage of this policy shall continue in force as of Date
"transferable record," if the Indebtedness is
of Policy In favor of an Insured after acquisition of the Title by
evidenced by a "transferable record," as these
an Insured Of after conveyance by an Insured, but only so
terms. are defined by applicable electronic
long as the Insured retains an estate or interest in the Land,
transactions law;
or holds an obligation secured by a purchase money
(C) successors to an Insured by dissolution,
Mortgage given by a purchaser from the Insured, or only so
merger,
consolidation,
distribution,
or
long as the Insured shall have liability by reason of warranties
reorganization;
In any transfer or conveyance of the Title. This policy shall
(D) successors to an Insured by Its conversion to
not continue ;in force in favor of any purchaser from the
another kind of Entity;
Insured of eit)Jer (i) an estate or interest in the Land, or (ii) an
(E) a grantee of an Insured under a deed
obligation secured by a: purchase money Mortgage given to
delivered without payment of actual valuable
the Insured.
consideration conveying the Title
(1) if the stock, shares, memberships, or
3.
NOTICE OF CLAIM TO BE GIVEN BY INSURED
other equity Interests of the grantee are
CLAIMANT
wholly-owned by the named Insured,
The Insured shall notify the Company promptly In writing (i) in
(2} If the grantee wholly owns the named
case of any litigation as set forth in Section 5(a) of these
Insured, or
Conditions, (li) in case Knowledge shall come to an Insured of
(3) if the grantee is wholly-owned by an
any claim of title or Interest that is adverse to the Title or the
affiliated Entity of the named Insured,
lien of the Insured Mortgage, as Insured, and that might cause
provided the affiliated Entity and the
Joss or damage for which the Company may be liable by
named Insured are both wholly-owned by
virtue of this policy, or (Iii) if the Title or the lien of the Insured
the same person or Entity;
Mortgage, as Insured, is rejected as Unmarketable Title. If
(F) any government agency or instrumentality that
the Company is prejudiced by the failure of the Insured
Is an insurer or guarantor under an insurance
Claimant to provide prompt notice, the Company's liability to
contract or guaranty insuring or guaranteeing the
the Insured Claimant under the policy shall be reduced to the
extent of the prejudice.

CONDITIONS- Continued

4.

5.

PROOF OF LOSS
hi the event the Company is unable to determine the amount of
loss or damage, the Company may, at its option, require as a
condition of payment that the Insured Claimant furnish a signed
proof of loss. The proof of loss must describe the defect, lien,
encumbrance, or other matter insured against by this policy that
constitutes the basis of loss or damage and shall state, to the
extent possible, the basis of calculating the amount of the loss or
damage.

memoranda, correspondence, reports, e-mails, disks,
tapes, and videos whether bearing a date before or after
Date of Policy,. that reasonably pertain to the loss or
damage. Further, if requested by any authorized
representative of the Company, the Insured Claimant shall
grant its permission, In writing, for any authorized
representative of the Company to examine, inspect, and
copy all of these records in the custody or control of a third
party that reasonably pertain to the loss or damage. All
information designated. as confidential by the Insured
Claimant provided to.the Company pursuant to this Section
shall not be disclosed to others unless, in the reasonable
judgment of the Company, it is necessary in the
administration of the claim. Failure of the Insured Claimant
to submit for examination under oath, produce any
reasonably requested Information, or grant permission to
secure reasonably necessary information from third parties
as required in this subsection, unless prohibited by law or
governmental regulation, shall terminate any liability of the
Company under .this policy as to that claim.

DEFENSE AND PROSECUTION OF ACTIONS
(a) Upon written request by the Insured, and subject to the
options contained in Section 7 of .these Conditions, the
Company, at its own cost and without unreasonable delay,
shall provide for the defense of an Insured in litigation in
•Nhich any third party asserts a claim covered by this policy
adverse to the Insured. This obligation is limited to only
those stated causes of action alleging matters insured
against by this policy. The Company shall have the right to
select counsel of its choice (subject to the right of the
Insured to object for reasonable cause) to represent the
7.. OPTIONS TO PAY OR OTHERWISE SETILE CLAIMS;
Insured as to those stated causes of action. It shall not be
TERMINATION OF LIABILITY
---~-~---liable for and will not pay the fees of any other counsel.
---- ·- --The-Company -will ~not :pay~ any~fees;--costs,--or-expenses -~----~ ~ ~ ~ lrrcasEn>r-a-clalm-ondenflfspolicy; the~ Company shall· have the
incurred by the Insured In the defense of those causes of
following additional options:
action that allege matters not Insured against by this policy.
(a) To Pay or Tender Payment of the Amount of Insurance or to
(b) The Company shall have the right, in addition to the options
Purchase the Indebtedness.
,.
contained in Section 7 of these Conditions, at its own cost,
(I) To pay or tender payment of the Amount of Insurance
to Institute and prosecute any action or proceeding or to do
unde~ this policy together with any costs, attorneys'
· any other act that In its opinion may be necessary or
fees, and expenses Incurred by the Insured Claimant
desirable to estaqlish the Titie or the lien of the Insured
that were authorized by the Company up to the time of
Mortgage, as Insured, or to prevent or reduce loss or
payment or. tender of payment and that the Company
damage to the lnsu~ed. The Company may take any
is obligated to pay; or
appropriate action under the terms of-this policy, whether or
(il) To purchase the Indebtedness for the amount of the
;. not it shall be liable to the Insured. The exercise of these
Indebtedness on the date of purchase, together with
.. rights shall not be an admission of liability or waiver of any
any costs, attorneys' fees, and expenses incurred by
provision of this policy. If the Company exercises its rights
the Insured Claimant that were authorized by the
under this subsection, it must do so diligently.
Company up to the time of purchase and that the
(c) Whenever the Company brings an· .action or asserts a
Company is obligated to pay.
·defense as required or permitted by this policy, the
When the Company purchases the Indebtedness, the
Company may pursue the litigation to a final determination
Insured shall transfer, · assign, and convey to the
by a court of competent jurisdiction, and it expressly
Company t!le lndebtedn.ess and the Insured Mortgage,
reserves the right, in its sole discretion, to appeal any
together with any collateral security.
adverse judgment or order.
Upon. the exercise by the Company of either of the
6.
options provided for in subsections (a}(i) or {ii), all
DUTY OF INSURED CLAIMANT TO COOPERATE
liability and obligations.of the Company to the Insured
(a) In all cases where this policy permits or requires the
under this policy, other than to make the payment
Company to prosecute or provide for·the defense of any
required in those subsections, shall terminate,
action or proceeding and any appeals, the Insured shall
including :any liability or obligation to defend,
secure to the Company the right to so prosecute or provide
prosecute, or continue any litigation.
defense In the. action or proceeding, Including the right to
(b) To Pay or Otherwise Settle With Parties Other Than
use, at its option, the name of t!Je Insured for this purpose.
Whenever requested by the. Company, the Insured, at the
the Insured or With the Insured Claimant.
(!) · to pay or otherwise settle with other parties for or in the
Company's expense, shall give the Company all reasonable
name of .an· Insured Claimant any claim insured
aid (i) in· securing evidence, obtaining · witnesses,
against under this policy. In addition, ttie Company
prosecuting or defending the action or proceeding, or
will pay any costs, attorneys~ fees, and expenses
effecting settlement, and (ii) in any other lawful act that In
incurred by: the Insured Claimant that were authorized
the opinion of the Company may be necessary or desirable
by the Company up to the time of payment and that
to establish the Title, the lien of the ·lnsured Mortgage, or
the Company is obligated to pay; ·or
any other matter as. insured. If the Company Is prejudiced
01) · to pay or otherwise setUe with the Insured Claimant the
by the failure of the Insured to · furnish the required
loss or damage provided for under this policy, together
cooperation, the Company's obligations to the Insured
with any costs, attomeys'·fees, and expenses incurred
under the policy shall terminate, including any liability or
by the Insured Claimant that were authorized by the
obligation to defend, prosecute, qr continue any litigation,
Company up to the time of payment and that · the
with regard to the matter or matters requiring such
Company ls.obligated to pay.
cooperation.
Upon the exercise by the Company of either of the options
{b) The Company may reasonably require the Insured Claimant
provided for in ·subsections (b}(i) or (ii), the Company's
to submit to examination under oath by any authorized
obligations to the Insured under this policy for the claimed
representative of the Company and to produce for
examination, inspection, and copying, at such reasonable
loss or damage, ·other than the payments required to be
made, shall terminate, including any liability or obligation to
times and. places as may be designated by the authorized
defend, prosecute, or continue any litigation.
representative of the Company, all· 'records, In whatever
medium maintained, including books, ledgers, checks,
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CONDITIONS ·Continued

a.

DETERMINATION AND EXTENT OF LIABILITY
This policy Is a contract of indemnity against actual monetary
12.
RIGHTS OF RECOVERY UPON PAYMENT OR
loss or damage sustained or incurred by'the Insured Claimant
SETTLEMENT '
(a) The Company's Right to Recover.
who has suffered loss or damage by reason of matters insured
against by this policy.
Whenever the Company shall h'ave settled and paid a claim
(a) The extent of liability of the Com pan~,. for loss or damage
under this policy, It shall be subrogated and entitled to the
under this policy shall not exceed the te·ast of
rights of the Insured Claimant in the Title or Insured Mortgage
(i) the Amount of Insurance,
and all other rights and re.medies in respect to the claim that
(il) the Indebtedness,
the Insured Claimant has against any person or property, to
(iii) the difference between the value of the Title as insured
the extent of the amount of any loss, costs, attorneys' fees,
and the value of the Title subject to the risk insured
and expenses paid by the Company. If requested by the
against by this policy, or
.•·
Company, the Insured Claimant shall execute documents to
(iv) if a government agency or Instrumentality is the
evidence the transfer to the Company of these rights and
Insured Claimant, the amount It paid in the acquisition
remedies. The Insured Claimant shall permit the Company to
of the Title or the Insured Mortgage in satisfaction of
sue, compromise, -or settle in 'the name of the Insured
Claimant and to use the name of the Insured Claimant in any
its insurance contract or guaranty.
(b) If the Company pursues Its-rights under Section 5 of these
transaction or litigation involving these rights and remedies.
Conditions and 'is unsuccessful in establishing the Title or
If a payment on account of a claim does not fully cover the
the lien of the Insured Mortgage, as insured,
loss of the Insured Claimant, the Company shall defer the
(i) the Amount of Insurance shall !:le increased by 10%,
exercise of its right to recover until after the Insured Claimant
and ·
..;
shall have ·recovenid Its loss.
(ii) the Insured Claimant shall have'the right to have the
(b) The Insured's Rights and Limitations.
0) The owner of the Indebtedness may release or
loss or damage deterTI')ined either as of the date the
~-------- __c_l?im W!'J§l_ll'IC!<:f~YJhe JD§!.IIed_Ciaimant.or_aa..oLthe -~- _____ - -- ----substitute--the-personaHiability-of-- any,- debtor-or--~-- -date It is settled and paid.
guarantor, extend or otherwise modify the terms of
(c) In the event the Insured has acquired the Title in the
payment, release a portion of the Title from the lien of
· manner described In Section 2 of these Conditions or has
the Insured Mortgage,- or release any collateral
conveyed the Title, then the extent of liability of the
security for the Indebtedness, if It does not affect the
Company shall continue as set forth in Section 8(a) of these
enforceability or priority of the lien of the Insured
Conditions.
Mortgage.
(d) In addition to the extent of liability under (a}, (b), and (c), the
(ii) If the Insured exercises a right provided ih (b}(i), but
has Knowledge of any claim adverse to the Title or the
Company will also pay those costs,<·attorneys' fees, and
expenses lncUJied in accordance with Sections 5 and 7 of
lien of the Insured Mortgage insured against by this
these Conditions.
:
policy, the Company shall be required to pay only that
part of any· losses insured against by this policy that
9.
. LIMITATION OF LIABILITY
shall exceed the amount, if any, lost to the Company
(a) If ·the Company establishes the Title, or removes the
by reason of the impairment by the Insured Claimant of
alleged defect, lien, or encumbrance, <or cures the lack of a
the Company's right of subrogation.
(c) The Company's Rights Against Noninsured Obligors
right of access to or from the Land, or cures the claim of
Unmarketable Title, or establishes the lien of the Insured
The Company's·.right of subrogation includes the Insured's
rights against non-insured obligors including the rights of
Mortgage, all as insured,ln a reasonably diligent manner by
the Insured to indemnities, guaranties, other policies of
any method, Including litigation and the completion of any
insurance, or .fionds, notwithstanding any terms or
appeals, It shall have fully performed its obligations with
conditions contained in those Instruments that address
respect to that matter and shall not be liable for any loss or
damage caused to the Insured.·
.,
subrogation rights.
The Company's right of subrogation shall not be avoided by
(b) n the event of any litigation, including litigation by the
Company or with the Company's consent, the Company
acquisition of the Insured Mortgage by an obligor (except an
obligor described in Section 1(e)(i)(F) of these Conditions)
shall have no liability for loss or damage until there has
who acquires the Insured Mortgage as a result of an
been a final ·determination by a -court of competent
jurisdiction, and disposition of all appeals, adverse to the
indemnity, guarantee, other policy of insurance, or bond,
Title or to the lien of the Insured Mortgage, as insured.
and the obligor will not be an Insured under this policy.
(c) The Company shall not be liable for loss or damage to the
Insured for liability voluntarily assumed by the Insured in
ARBITRATION
13.
Either the Company or the Insured may demand that the claim or
. settling any claim or suit without the prior written consent of
the Company.
controversy shall be submitted to arbitration pursuant to the Title
Insurance Arbitration Rules of ·the American Land Title
Association ("Rules")~ Except as provided in the Rules, there
10. REDUCTION OF INSURANCE; REDUCTION OR
shall be no joinder or. consolidation with claims or controversies
TERMINATION OF LIABILITY
of other persons. Arbitrable matters may Include, but are not
(a) All payments under this policy, except payments made for
limited to, any controversy or claim between the Company and
costs; attorneys' fees, and expenses, shall reduce the
the Insured arising out of or relating to this policy, any service in
Amount- of Insurance by the amount of the payment.
connection with its issuance or the breach of a policy provision,
However, any payments made prioi'>.·to the acquisition of
or to any other controversy or claim arising out of the transaction
Title as provided in Section 2 of these. Conditions shall not
giving rise to this policy. All arbitrable matters when the Amount
reduce ·the· Amount of Insurance afforded under this policy
of Insurance is $2,000,000 or less shall be arbitrated at the
except to ·the· extent that the payments reduce the
option of either the. Company or the Insured. All arbitrable
Indebtedness.
matters when the Amount of Insurance is In excess of
{b) The voluntary satisfaction or release of the Insured
$2,000,000 shall be arbitrated only when agreed to by both the
Mortgage shall terminate all liability of .the Company except
Company and the Insured. Arbitration pursuant to this policy and
as provided In Section 2 of these Conditions.
under the Rules shall be binding upon the parties. Judgment
11.
upon the award rendered by the Arbitrator(s) may be entered in
PAYMENT OF LOSS
any court of competent jurisdiction.
When liability and the extent of loss or damage have been
definitely fixed in accordance with these Conditions, the payment
shall be made within'30 days.
·

CONDITIONS- Continued

14.

LIABILITY LIMITED TO THIS POLICY;
POLICY ENTIRE CONTRACT.
(a) This policy together with all endorsem~nts, if any, attached to
it by the Company is the entire policy and contract between
, the Insured and the Company. In int!3rpreting any provision
· of this policy, this policy shall be constrUed as a whole.
(b) 'Any claim of 'Joss or damage that arises out of the status of
the Title or lien of the Insured Mortgage or by any action
asserti!Jg such claim shall be restricte~:to this policy:
(c) Any amendment of or endorsement 19 .this policy must be in
writing and· authenticated. by an a.uthorized person, or
expressly Incorporated by Schedule A'of this policy.
(d) Each endorsell)-ent to this policy issu~d !3! any time Is made a
part of this policy and is subject t6 ·all of its terms and
provisions: ·Except as the endorsement expressly states, it
does not {i)·modifY any of the terms. and .provisions of the
policy, (ii) modify any prior endorse(l1~!1~··0i.i):'eix~ehdthe Date
of Policy, or Qv) increase the Amount~~liisuraiice.

16. CHOICE OF LAW; FORUM.
(a)

Choice of Law: The Insured acknowledges the Company
has. underwritten the risks covered by this policy and
determined the· premium charged therefore in reliance· upon
the law affecting Interests in real property and applicable to
the Interpretation, rights, remedies, or enforcement of
policie's of title Insurance of the jurisdiction where the Land is
located.
·
Therefore, the court or an arbitrator shall apply the Jaw of the
jurisdiction where the. Land is located to determine the
validify of claims against the Title or the lien of the Insured
Mortgage that are adverse to the Insured and to interpret and
enforce the terms of this policy. ln. neither case shall the
court ··or arbitrator apply its conflicts of law principles to
deterri1ine the applicable law.

(b)

Choice of Forum: Any litigation or other proceeding brought
by the Insured _against the Company must bQ filed only in a
15.
SEVERABILITY.
state or federar court within the United States of America or
In the event any provision of this policy, in whole or in part, is held
its territories having appropriate jurisdiction.
invalid or unenforceable under applicable law, the poli91 shall be~
---------------·---~·--~----------·----;. --------- ------·---- ---·~
- - - - .-deemed-nor-to--incloa!rtharproVislorfor-:-suc!l-parneJa-tobe - - 11.
NOTICES, WHERE SENT.
invalid, but all· other provisions shall remain in full force and
Any notice of claim and any other notice or statement In wJiting
effect.
required to be given to the Company under this policy must be
given to the Company at Claims· Department at P.O. Box 2029,
Houston; TX 77252•2029.

LOAN
SCHEDULE A

OFFICE
FILE
NUMBER
J-44797

POLICY NUMBER

11-9302-000902792

DATE OF POLICY

MARCH 18, 2008 AT 2:34P.M.

AMOUNT OF
INSURANCE
$268,000.00

PREMIUM
AMOUNT
$1,323.00

Name ofinsured:

SNAKE RIVER FUNDING, INC., an Idaho Corporation
The estate or interest in the land which is covered by this Policy is:

Title to the estate or interest in the land is vested in:

JOSH M. JARVIS, a married man dealing with his sole and separate property
The insured mortgage and assignments thereof, if any, are described as follows:

Deed of Trust given by JOSH M. JARVIS, a married man dealing with his sole and separate property
to AMERITITLE, an Oregon Corporation as Trustee and SNAKE RIVER FUNDING, INC., an
Idaho· Corporation, as Beneficiary, dated March 13, 2008 and recorded as Instrument No. 1293728 on
March 18, 2008 at 2:34p.m~, given to secure the payment of $268,000.00, and interest (and future
advances if provided for in the Deed of Trust), due March: 18, 2009, records of Bonneville County,
w~~

.

· The land referred to in this Policy is described as follows:

Lot 25, Block 18, Co more Lorna, Division No. 23, to the County of Bonneville, State of Idaho,
according to the recorded plat thereof.

DULE A (EXTENDED COVERAGE)
<orm
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Policy No. M-9302-000902792

File No. f0-44797
SCHEDULEB
EXCEPTIONS FROM COVERAGE

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise
by reason of:

PART I
Special Exceptions:

1.

Taxes for the year 2007 and all prior taxes have been paid.
(Tax No. RP055540180250 $480.68 full year, 2007).
Taxes for the year 2008 are an accruing lien, not yet due or payable.

2.

Easements as designated and/or shown on the plat ofCOMORE LOMA, DIVISION NO. 23 and
any amendmentS thereto, recorded as Instrument No. 1227833, records of Bonneville County,
·
Idaho.
----~-·--------

3.

Protective Covenants for COMORE LOMA DIVISION #23, but omitting covenants or restrictions, if
any, based upon race, color, religion, sex, sexual orientation, familial status, marital status, disability,
handicap, national origin, ancestly, or source of income, as set forth in al'plicable state of federal laws,
except to the extent that said covenant or restriction is permitted by applicable law, recorded as Instrument
No. 1228038, along with any other amendments thereto, records of Bonneville County, Idaho.

4.

Unpatented mining claims, reservations or exceptions in patents or in Acts authorizing the issuance thereof,
water rights, claims or title to water.
.
·

5.

Liens and assessments of the Comore Lorna Water Corporation: office number (208) 523-2478. There
are no delinquencies of record. ·

6.

Right-of-Way Easement given byiD-WILLOWRANCH CORPORATION, partyofthe first part to
THE MOUNTAIN STATES TELEPHONE AND TELEGRAPH COMPANY, a Colorado
Corporation, PartY. of the second part, dated June 14, 1982, and recorded as Instrument No. 626255,
records ofBonnevllle County, Idaho.

7.

Development Agreement for Comore Lorna, Division No. 23 by and between the COUNTY OF
BONNEVILLE, a county of the State of Idaho, party of the first part and COMORE
DEVELOPMENT, INC., party of the second part, dated June 21, 2006, and recorded as Instrument No.
1227832, records of Bonneville County, Idaho.

ENDSCHEDULEB-PARTI

Countersigned
CHEDULE B- PART I (EXTENDED COVERAGE)

oan Form

~ 0/14~
Authorized Signatory
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:1~ No. f0-44797

Policy No. M-9302-000902792

SCHEDULEB
EXCEPTIONS FROM COVERAGE
addition to the matters set forth in Part I of this Schedule, the title to the estate or interest in the land described or
ferred to in Schedule A is subject to the following matters, if any be shown, but the Company insures that these matters
e subordinate to the lien or charge of the insured mortgage upon the estate or interest:

PARTll

1ecial Exceptions:
NONE

ENDSCHEDULEB-PARTll

:mJLE B- PART II (EXTENDED COVERAGE)
:<'orm

07~1

)ur File No: 10-44797
;ustomer Name: JARVIS, JOSH M

ENDORSEMENT 8.1
Issued By:

STEWART TITLE GUARANTY COMPANY
,ttached to and forrrring a part of Policy of Title Insurance: ·M-9302-000902792
he insurance afforded by this endorsement is only effective if the land is used or is to be used primarily for residential purposes.,
he Company insures the insured against loss or damage sustained by reason of lack of priority of the lien of the insured mortgage ·
ver:
any environmental protection lien which, at Date of Policy, is recorded in those records established under state statutes at
·Date of Policy for the purpose of imparting constructive notice of matters relating to real property to purchasers for value
and without knowledge, or filed in the records of the clerk of the United States district court for the district in which the

l..

-------land-is;l.ocated,-excepta:ssetJorthirrSchedule-B;-oc---~--~-----~---

any environmental protection lien provided for by any state statute in effect at Date of Policy, except environmental
protection liens provided for by the following state statutes: none.

•.

tis endorsement, when countersigned below by a validating signatory is made a part of the policy and is subject to all of the terms
d. provisions thereof and of any prior endorsements thereto. Except to the extent expressly stated, it neither modifies any of the
ms and provisions of the policy and any prior endorsements, nor does it extend the effective date of the policy and any prior
dorsements, nor does it increase the face amount thereo£
WITNESS WHEREOF, the Company has caused its cotporate name and seal to be hereunto affixed by its duly authorized

icers.
ted: MARCH 18, 2008 AT 2:34P.M.

~ART TITLE GUARANTY COMPANY and

:ERITITLE

dating Signatory
<\Endorsement Form 8.1, (Environmental Protection Lien) (Revised 10-17-70 and 10-17-84)
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urFileNo: 10-44797
LIStomer Name: JARVIS, JOSH M

ENDORSEMENT 100
Issued By:

STEWART TITLE GUARANTY COMPANY
ttached to and forming a part of Policy of Title Insurance: M-9302-000902792
1e Company hereby insures against loss which said Insured shall sustain by reason of any of fue following matters:
Any incorrectness in the assurance which the Company hereby gives:
a
That there are no covenants, conditions, or restrictions under which the lien of the mortgage referred to in Schedule A can be cut off,
subordinated, or otherwise impaired;
b.
That there are no present violations on said land of any enforceable covenants, conditions, or restrictions;
c.
That, except as shown in Schedule B, there are no encroachments of buildings, structures, or improvements located on said land onto
adjoining lands, nor any encroachments onto said land of buildings, structures, or improvements located on adjoining lands.
a.
Any future violations on said land on any covenants, conditions, or restriction occurring prior to acquisition of title to said estate or
~--- ~ ~ ~ ---------inter~t -by the-Insured,-provided-such-violations-resultinimpainnen1-or-Icrssofthe-tien oftliefflOrtgage re1err00Tc>iilSCheCiule A~Or--~- -- -~-~------ result in impairment or loss oftitle to said estate or interest if the Insured shall acquire such title in satisfaction of the indebtedness
secured by such mortgage.
b.
Unrnarketability of the title to said estate or interest by reason of any violations on said land, occurring prior to acquisition of title to
said estate or interest by the Insured, of any covenants, oonditions or restrictions.
Damage to existing improvements, including lawns, shrubbery or trees
a.
which are located or encroach upon that portion of the land subject to any easement shown in Schedule B, which damage results from
the exercise of the right to use or maint<tin such easement for the purposes for which the same was granted or reserved.
b.
resulting from the exercise of any right to use the surface of said land for the extraction or development of the minerals excepted from
the description of said land or shown as a reservation in Schedule B.
Any final court order or judgment requiring removal from any land adjoining said land of any encroachments shown in Schedule B.

I.

~never in this Endorsement any or all the words "covenants, conditions or restrictions" appear they shall not be deemed to refer to or include the terms,
enants and conditions contained in any lease referred to in Schedule A.
total liability of the Company under said policy and any endorsements therein shall not exceed, in the aggregate, the face amount of said policy and
:s which the Company is obligated under the conditions and stipulations thereof to pay.
; endorsement, when countersigned below by a validating signatory, is made a part of said policy and is subject to the schedules, conditions and
1lations therein, except as modified by the provisions hereo£

WITNESS WHEREOF, fue Company has caused its corporate name and seal to be hereunto affixed by its du1y aufuorized
cers.
ed: MARCH 18, 2008 AT 2:34P.M.

~WART

TITLE GUARANTY COMPANY and

~RITITLE

.idating Signatory
)rsement 100

075

Out File l''lo; 10-4479i
Customer Name: Jarvis, Josh M.

ENDORSEMENT 102.4
Issued By:

STEWART GUARANTY INSURANCE COMPANY
Attached to and fonning a part of Policy of Title Insurance: M-9302-000902792
The Company assures the owner of the indebtedness secured by the mortgage or deed of trust referred to in paragraph 4 of
Schedule A:
1.

That the foundations of the structure under construction on said land to this date are within the boundary lines of
said land;

2.

That the location of said foundations does not violate the covenants, or restrictions referred to in Schedule B.

rhe Company hereby insured said Assured against loss which said Assured shall sustain in the event that the assurance herein shall
----- ~- ------~-~-~~~~- -

>rove-to~be-incorrect~~~~~~~~~

rhe total liability of the Company under said policy and any endorsements therein shall not exceed, in the aggregate, the face
unount of said policy and costs which the company is obligated under the conditions and stipulations thereof to pay.
lhis endorsement is made a part of said policy and is subject to the schedules, conditions and stipulations therein, except as

nodified by the provisions hereof.
:his endorsement is not to be construed as insuring the title to said estate or interest as of any later date that the date of said policy,
:xcept as herein expressly provided as to the subject matter hereof.

N WITNESS WHEREOF, the Company has caused its· corporate name and seal to be hereunto afftxed by its duly authorized
.fftcers.
>ated: 03/18/08

TEWART GUARANTY INSURANCE COMPANY and
MERITITLE

Y:~@)~
alidating Signatory
.B 102.4, ILTA Form 102.4, MJSD Rev. 7-75
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urFile No: 10-44797
1stomer Name: JARVIS, JOSH M

ENDORSEMENT 116
Issued By:

STEWART TITLE GUARANTY COMPANY
ttached to and fonning a part of Policy of Title Insurance: M-9302-000902792
1e Company assures the Insured that at the date of this policy there is located on said
a.d:

a single family dwelling

town as:

6280 E. Sagewood Drive
Idaho Falls, Idaho 83406

Le-eompanyh~reby-insutestlftfinsureaagamsfiOSs~wruclismdlnsurecl

--

shaJ.fsustain in the event that the
"~~~--~~""·"~··

;urance herein shall prove to be incorrect.
.e total liability of the Company under said policy and any endorsements therein shall not exceed, in the
gregate, the face amount of said policy and costs which the Company is obligated under the conditions and
)ulations thereofto pay.
is endorsement, when countersigned below by a Validating Signatory, is made a part of said policy and is
>ject to the schedules, conditions and stipulations therein, except as modified by the provisions thereof.
WITNESS WHEREOF, the Company has caused its corporate name and seal to be hereunto affixed by its duly
horized officers.
~ed:

MARCH 18,2008 AT 2:34P.M.

WART TITLE GUARANTY COMPANY and
RITITLE

idating Signatory
116 (Revised 2-20-61) ALTA Lender, Designation of Improvements: Land Location
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A PROFESSIOl'..JAL CORPORATION

ATTORNEYS AT LAW
DALE P. THOMSON
HEATHER HENDERSON
Of Counsel:
PHILIP A. PACKER*

115 EAST MAIN STREET

P. 0. Box609
REXBURG,

ID 83440

Telephone: (208) 356-9000
Facsimile: (208) 356-9336
e~mail: tlto:m.son@usteiJ .uet

e-mail: heatb_~rh@nstep.net

*Also admitted in Utah

November 26, 2008

NOTICE OF CLAIM
TO:

Stewart Title Guaranty Company
Claims Department
P. 0. Box 2029
Houston, TX 77252-2029

CC:

Amerititle
P.O. Box 51690
Idaho Falls, ID 83405-1690
You are hereby notified that a claim is made for and in behalf of the following:

Insured:
Policy Number:
Date of Policy:
Amount of Insurance:
Office File Number:
N arne of Grantor:

Snake River Funding, Inc.
M-9302-000902792
March 18,2008-2:34 P.M.
$268,000.00
10-44797
Josh M. Jarvis

To Whom it may concern:
In reliance upon the above policy, my client lent to the Grantor/owner/contractor (Josh M, Jarvis)
a certain amount of money secured by real estate. Your company provided the insurance on said
transaction.
Jarvis apparently represented to Amerititle that he owned the property as a married man dealing with
his sole and separate property. My client had no idea as to the exact ownership of the premises. The
Warranty Deed he received showed that Jarvis took title as a married man dealing with his sole and
separate property. The Jarvis subsequently signed a Deed of Trust, representing that he owned the
premises as his sole and separate property.
Based upon the representations of Jarvis and the title insurance, my client advanced funds for the
construction of a building. The building came short of being completed and so negotiations
commenced between my client, the Jarvis and a third party (New Phase Investments), to advance
additional funds to complete the project to get it sold in an expeditious manner.
NOTICE OF CLAIM
7303 Avery\Notice of Claim

Page -1-

IBIT
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Notice of Claim
11/26/2008
page2

During the process ofnegotiations, the attorney for New Phase (Winston Beard),in conjunction with
the Jarvis, provided an affidavit, signed by Mrs. Jarvis, indicating that the property was not his sole
and separate property. The essence ofwhich is that Beard believes that New Phase is,now in a 1st
position and that our position has been compromised. Negotiations ceased at that point.
To assist you with your analysis, I have included the following:

I.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

\Varranty Deed from Bob Mills and Kaye Mills, husband and wife, to Josh M. Jarvis,
a married man dealing with his sole and separate property.
Closing instructions from my client to Amerititle Order No. 10-44797.
Deed of Trust- Short Form (2).
Promissory Notes (2).
Deed of Trust with Snake River Funding with Amerititle as Trustee
Promissory Note from Jarvis to Snake River Funding.
Copy ofthe title insurance policy.
Assignment ofNote & Deed of Trust
Corporate Warranty
E-mail from Beard with the above referenced Deed of Trust and Promissory Note
E-mail from me to Mr. Beard
Affidavit ofRebecca Chiappini-Jarvis

Thank you for your assistance in this matter.
Sincerely,

Dale P. Thomson, Esq.

NOTICE OF CLAIM
7303 A very\Notice of Claim

Page -2-
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Instrument # 1292539
2008-03-07 o3:os:oo PM No. of F'<'~g_as: 1
IDAHO FALLS BONNEVILLE, IOAHO

Reeorded fur: AMERITITLE- IDAHO FALLS
RONALD LONGMORE .
.
Fee'3 DO
~·Officio Reeorder Oeputy RAVERY
· ·

Ariler1Tttle

lnck:('l'o: ~Jl;t;D WMRAA!TY

Electronically' Reoocded by Stmpliftle

Pttrt~]ELD-WEN~

l.DWD
Or:det No. 10-44715 f.....

WARRANTY DEED
For. Value Rt:a:k-ed,
Bob Mills :and Kaye MJIIs, has~nd aud wife

GR.ANTOR{s}, do(es) hereby GRANT, BARGAIN, SELL and CONVEY unto

JollhM.Jarv!s, a married man d~ca.l:ing with hio so

pro'Pe:t-ty

GR.A~..B(s), whos:: ::ddress io:\.;..\~~~e--~~~~f'\I.QJ,Y\~r\.,A-~-=-:::::::..3...:....'~=-r...u..L~:;.;:....-=-~ ~f){~
the fotlowing described .rea! prop my, to-wit

Lot25, Block 18. COMORE LO.MA,. DIV.ISION NO.lJ, to Ute County ofBonuerilk, State ofldallo,
aeeonllng to the recorded plat thereof.

TO HAVB AND TO HOLD the premises with its appurtenaaees unto the said

G~tees,

their heirn and assigns

forever. Aatl the said G:rantol'S do hereby covenant to snd with the said Gtaotees, that they are the> awner.s in fOo
simple. of said premis~ tbat said premises areo :free from all encumbrances except th& current year's taxes and

. assessments, conditions, covenants, resfri.ctian.s, reservations, easements, rights EU:IO righ1s of way,
""""""" lh.r lhey;:,ll ~ ..,..m,m .!I

DA

this

1

dey of

s~t

or of

'

lawful""""'-=·

, 2008.

"

State ofidaho

)

~tll:t~ in .k..~ets<!n 0.)\Jnty.
OO"IrrUssfCII Explrer. 00.~·11

1292539

0 0

CLOSING INSTRUCTIONS TO AMERITITLE
Date: 03/12/08

Closing No 10-44797

We, the undersigned, hereby insfru.ctAM.ERITITLE, hereinafter referred to as "Closing Agent", when in receipt of
all documents and monies as set out herein, to close this transaction according to the following instructions and
information: The parties have entered into an Agreement for the construction of subject property. The closing
agent is hereby instructed to close the transaction in accordance with the terms of these instructions.

PROPERTY: Lot.25, Block 18, CQm()re LOrna, Division No. 23, to the County of Bonneville, State of Idaho
•

•

BORROWER: Josh M.'
TERMS:

>

•

Jan'iS, a married man with his sole and separate property
LOAN AMOUNT: $268,000.00

from Snake River Funding, Inc.

Payable as follows
Construction Loan for 12 months due and payable 03/18/09
Interest rate is 14%
Ifibe'loan is not paid Off on or before 03/18/09 a $2,000.00 late fee will be added for every
month the loan is not paid in full.
Interest payments will be due prior to each draw being disbursed. If an interest payment is
not made the draw will not be disbursed. A monthly interest payment is required to be
made even if a draw is not requested. If that payment is not made on or before the 23'd of the
. month a laie fee of $200;00 will be added to that payment.
·
Initial draw will be $lOOK which will pay closing costs, New Phase lnvestnients; LLC payoff.
The remaining funds of this draw and future draws will be held in the Snake River Funding,
Inc. trust account for future disbursements.
Property Taxes and Hazard Insurance reserves will not be made in the monthly mortgage
payments, these will need to be paid by the borrower when they come due.
Please prepare the:
Promissory Note, c /
Deed of Trust, · ./
Assignment of Deed of Trust from Snake River Funding, Inc. to D.A.F.C.O. LLC
Authorization to Reconvey,
And any other uecessary documents.
Snake River Funding, Inc. is sending over the following along with these instructions which need to be signed at
closing:
Escrow Agreement
Notice of Right to Cancel
Final Residential Loan Application
Final Good Faith :Estimate,
Final Truth in Lending,
Please fax or email the estimated bud along with Note and Deed of Trust, Assignment of Deed of Trust and
Authorization to Reconvey prior to closing for our review to fax #208-524-2586 or email
karenb@averyfiJiancial.com.

~e'following items shall be paid by BORROWER

/
$5,360;00 to Avery Financial ~igination Fee $16,080.00 to Snake River Funding
'-""Initial Escrow .Fee $295.00 to Snake River Funding
Credit Report Fee$0.00 Avery Financial
/Aji'ptalsal Fee $0.00 to Chatterton Appraisals
Processing Fee $590.00 to Avery Financial
·.Ainderwriting Fee $590.00 to Snake River Funding Title Insurance, Alta Loan Policy Amerifi11e
Closing Fee to Amerititle

~oker Mortgage Fee

This is a construction holdback. We will be disbursing money to payoff the lien and pay closing costs.
eld by Snake River Funding, In c. Borrower to get
er mg e se WJ e in Construction o !:iii1:lnreet;
no cash at closing.
TITLE INSURANCE: Insurer Amerititle Order No. 10-44797
X Extended coverage Joan policy Arnt. $268,000.00 in a l" Lien Position
HAZARD INSURANCE:
---.. - - · - - - - - - · - · - - - - - Plelrse-pay-the-!'Gour-seOfCQ;;'struction" insurance with Falls Insurance Center, I don't have the amount yet
but will get it to you as soon as possible. Please add this to the HUD prior to disbursing.
When the closing agent has received all properly executed documents and all funds necessary for the completion of
this transaction and the title insurer is in a position to issue the type of policy(s) set out above, subject only to the

1
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When the closing agent has received all properly executed documents and all funds necessary for the completion of
this transaction and the title insureds in a position to issue the type of policy(s) set out above, subject only to the
General Exceptions on Schedule B-Section I and Schedule B-Section 2 Special Exceptions No.'s 1-9 as set out in
their. conunitment dated 3/10/08 and any documents recorded in connection with this transaction, the closing agent is
hereby authorized and instnlcted to record or file all necessary documents and disburse funds deposited in
accofdani:e with !he amounts 'Shown cin the closing statement. Minor adjustments ·may be made for additional
interesc due to delay 'in d1sbursing or other minor item~ beyond the control of the closing agent, for which the
respective party shall be given an accounting.
In the event this transaction does not close for any reason, the closing agent shall be entitled to reimbursement for
any and all cost expended by it and shall be further entitled to an escrow cancellation fee and the parties thereto
agree to be jointly and severally liable for same. Further, any earnest money deposited with the closing agent shall
be refunded only upon .written instructions from the parties hereto, EXCEPT that, in the. event the earnest money has
been deposited by the Broker, the closing agent is hereby authorized to refund same to the broker's trust account for
his disposition to the parties and in the eveiltthe closing agent has incurred expenses in connection herewith, the
closing agent shall be entitled to retain so much of the earnest money as it is entitled to hereunder for the
reimbursement of said expenses.
·
The closing agent shall have no responsibility for compliance with any truth-in-lending, usury or consumer
protection laws of the United States or The State of Idaho, nor any governmental regulations including but not
limited to zoning or subdivision ordinances.
The closing agent is directed to comply with the instructions contained in these instnlctions and the parties hereto
agree to indemnifY and hold harmless the closing agent from any and all actions or losses related hereto other than
failure to comply herewith, including but not limited to any attorney's fees or costs incurred by the closing agent in
defending itself in any such action:
BY THEIR EXECUTION OF THESE INSTRUCTIONS, THE BUYER AND SELLER ACKNOWLEDGE THE
FOLLOWING:

is

The closing agent not acting as a representative of either party,
The documents prepared in connection with this transaction will affect the legal rights of the parties, and
the parties rights or interests in those documents may differ,
3)
Any documents typed by the closing agent have been done so at our direction or the direction of our
counsel,
4)
The closing agent is not licensed to practice law and no legal advice, advice as to.the content of the
documents, nor advice as to the merits of the transaction has been offered by the closing agent,
5)
Copies of the Subdivision Plat and Restrictive Covenants where applicable,
6)
Amerititle shall not be responsible for any penalties, or loss of principal or interest or any delays in the
withdrawal of the funds which may be imposed by the Depository as a result of the making or redeeming of
the investment pursuant to our instructions, nor shall Amerititle be liable for any loss or impairment of
funds while those funds are on deposit in a fmancial institution if such loss or impairment results from the
failure, insolvency or suspension of financial institution.
7)
Idaho Code 55-2501, et seq. is !mown the "Idaho Property Conilition Disclosure Act" and this
transaction may be affected by the Act. Amerititle has advised you to seek separate advise regarding the
law and Amerititle has not given you any advise about the law that is not contained in these Closing
Instructions. With the execution of these Closing Instructions you are certifYing that compliance with the
law, if applicable, has been accomplished outside of closing.
8)
THE CLOSING AGENT HAS ADVISED THE PARTIES HERETO TO SEEK THE ADVICE OF
INDEPENDENT COUNSEL IF ANY PART OF THIS TRANSACTION IS NOT FULLY
UNDERSTOOD.
.
ADDITIONAL INSTRUCTIONS:
Once transaction is closed please send the following to Snake River Funding, Inc. 192 N. Woodruff, Idaho
Falls, ID 83401·
i)

2)

as

HUD
Original Promissory Note
Certified copy of the Deed of Trust
Escrow Agreement
Notice of Right to Cancel
Final Residential Loan Application
Final Good Faith Estimate
Final Trut
Lending
BO 0

~RFUNDING, INC.

·:

iA-~

KAREN "BECKSTEAD
LONG TERM ESCROW DEPT.

2
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Deed of Trust- Short Form
1.

Effective Date

October 28 2008.

2.

Parties

Debtor/Grantor: Joshua Jarvis and Rebecca Chiappinj:.

~.-.rvis~f:b:_o. d and vvife.• of 1~ C
7Y..t,~ f;u-tlf. . I f) .. ·$_ -"-...PJ./.

z:LA"
.. .

.J<>
.

Trustee: First American TitleCompa(9oo Pier View,
Idaho Falls, ID

!iff!··

#102695

June 23, 1988

Borrower has been given a copy of the Master deed of
Trust, this short form and the note. Modifications in the
terms of the Master Deed of Trust are not attached to this
document but they are incorporated by reference. If there
are modifications, the attachment is made part of this
document by this reference.
In the event terms lr1 this document conflict with the term
.· in the Master Dee of Trust, the terms of this document
are the cOntra · terms.

sgcfit::~New Phase lnzstme. nts LLC
d)"", .
?utt_a __e!_,tJc. w~) /L) 8__ ~2...-secured Obligation: Promissory Note dated April, 3, 2008.
Principal Amount Secured: $42,000
Latest Maturity Date: July 1;-2009

3.

Property

County/State: Bonneville, Idaho
Legal · Description: Lot 25, Block 18, Comore Lorna
Division No. 23, Bonneville County, Idaho.
4.

Terms

The interest rate, payment terms, including maturity date,
or balance due may be indexed, adjusted, renewed or
renegotiated.
The note provides for future advances and this deed of
trust intends to secure future advances.
6.

ss.
County of Bonneville .-.

Conveyance

Grantor grants and conveys the Property to Trustee, in
trust, with power of sale. The conveyance is made to
secure to Beneficiary the repayment of Secured
Obligation.
5.

State of Idaho

~:his..28 daY. of October, in the year of 2008, before me

/?d2. I(C!it /Seq tV(

, an Idaho notary public,
personally appeared Joshua Jarvis and Rebecca
Chiappini Jarvis, husband and wife, known or identified to
me, to be the persons whose names are subscribed to the
within instrument, and acknowledged to me that they
executed the same.

~KI~

Notary Public for Idaho
Residing at Idaho Falls, IQ /,_,. ~
Commission Expires:* bl 7(1" /. . -

(Seal)

Master Deed of Trust

A Master Deed of Trust recorded in the following counties
of Idaho as the instrument number and on the date
indicated contains the terms of this deed of trust:
Bonneville

#751269 .

June 23, 1988

Bingham

#372549

June 24, 1988

Bannock

#815502

July 15, 1.988

Butte

#21202

June 24, 1988

Clark

#41833

June 23, 1988

Custer

#0223413

August 30, 2001

Fremont

#406241

June 23, 1988

Jefferson

#248761

June 23, 1988

Madison

#225949

June 23, 1988

Power

#148079

June 23, 1988

... any amount at any time without
Prepayment is a
any penalty. Prepayment of principal will be applied to
payments in the inverse order of payment due dates.

Promissorj !'Jete

1.

Initial information

Date of Note: April 3, 2008

6.

Maturity Date: July 1,2009

6.1. Default

Principal Sum: $42,000
.

t:·

Jarvis will be in default

·.

Interest Rate: 12% per a.nnu.m simple interest accruing
daily.
·
Default Interest Rate: 24%
accruing daily.

1.
Jarvis does n6t make a payment on the Note
when due;

p~r annum simple interest

2.
If (a) Jarvis makes an assignment for the benefit
of creditors, (b) files a petition in bankruptcy, (c) is
adjudicated insolvent or bankrupt, under. the federal.
bankruptcy code as now or later in effect; or under any
applicable state insolvency law; or . .\

One payment: The riote matures on July 1, 2009, arid
shall be paid in full onmaturity.
Made at:

Jarvis' failure to repay as required

Zd~ A~;

/iJ

. t;bl

3.
Any bankruptcy, insolvency or other similpr
proc;eeding is started ;3gainst Jarvis .and have not been
dismissed by the60th day afterttie date the proceeding
was started, or

Debtor or Jarvis: Joshua Jarvis and Rebecca CiappiniJarvis, husband and wife.

Yt

~-G--tf.~.,_=.;::L...JCLjc~~~l.+Q-H.y4-LL~?.Jy

Jarvis consents to the appointment of any receiver
for any substantial part ofthe Jarvis' property, or an
involuntary appointment of any such receiver is not
discharged within _60 day~ ()f, ~h.e appointment.

Security Documents: deed of trust dated

2008.
2. ·· Background
Lender has agreed to loan Jarvis the Principal Sum with
interest accruing at the Interest Rate. Jarvis has agreed to
repay the loan in one lump sum payment at Maturity ..
3.

Borrower's promise to repay

Jarvis promises to pay the Principal Sum plus interest in
money of the United States of America to the order of
Holder. Lender may transfer this note. The Lender or
anyone to whom this note is transferred is called the
Holder.
4.

Interest

Interest will be charged on unpaid Principal Sum until the
full amount of the Principal Sum has been paid. Jarvis will
pay at the Interest Rate. The interest
start to accrue
on the date of the first disbursement of funds under this
note. It will accrue daily on all sums disbursed under this
Note that have not been repaid.

will

Upon default, interest will accrue daily at the Defaulj
Interest Rate on all sums disbursed under this Note that
have not been repaid ..
5.

Payments

Jarvis will pay the entire Principal Sum and all interest
accruing by making one lump sum payment no later than
the Maturity Date.
Borrowers will make all payments at Lender's address as
stated in Section 1 of this Note, or at a different place the
·Holder requires.
All payments will be applied first to accrued interest then
to principal.

6.2. Preservation of Holder's rights
When Jarvis is in default, even if the Holder has not
required Jarvis to pay the full amount of unpaid Principal
Sum and all of the interest Jarvis owes on the note by a
date certain, the Holder will still have the right to do so at
any time for so long as Jarvis remains in default.
6.3. Payment of Holder's costs and expenses
If Jarvis is in default, the Holder will have the right to
require Jarvis to pay all Holder's costs and reasonable
attorneys' fees incurred in enforcing this note to the extent
not prohibited by applicable law.
7.

Waivers

Any person who h~s op)igt::~jiqn$ underthis note waives
the rights of Presentment and Notice of Dishonor.
Presentment means the right to require the Holder to
demand payment of amounts due. Notice of Dishonor
means the right to require the Holder to give notice to
other persons that amounts due have not been paid.
8.

Security

This note is secured by the Security Documents. The
terms of the Security Documents are incorporated into and
made a part of this note. In addition to the protections
given to the Holder under this note, the terms of the
Security Documents protect the Holder from possible
losses, which might result if Jarvis does not keep the
promises Jarvis makes in this note. The Security
Documents may describe additional conditions under
which Jarvis may be required to make immediate payment
in full of all amounts Jarvis owes under this note. Jarvis
may be referred to as grantor or debtor
and Holder may be referred to as
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secured party or beneficiary in the
9.

uocuments.

Other Notes

This promissory note supersedes and replaces all prior
promissory notes between the parties for $42,000.

Debtor:

OS

Deed of Trust- Short Form

1.

Madison

#225949

June 23, 1988

Power

#148079

June 23, 1988

Teton

#102695

June 23, 1988

Effective Date

October 28 2008.
.
Borrower has been given a copy of the Master deed of
Deb~or/Grantor: Josh_u_? Jarv_is and Rebecca Chiappin.t?/ -r ·Trust, this short form and the note. Modifications in the
Jarv1s!~sband_ and w1fe, o_ f
If_ _· £ ,
)-8 • terms of the Master Deed of Trust are not attached to this
.ti2 .
qpcumemtbuUheya~eincorporated byreference, ifthere
I
are modifications, the- attachment is made part of this ·
Trustee: First American Title Company, 900 Pier View,
document by this reference.
·
Idaho Falls, ID
·
2.

Parties

}:c;

=-;..=-:..:.:r""'-'-

<· -. . 6/fl4_-·
. ..-.· ..

ujtif_

::/(JG_bL Ead.

: Ne_w Phase Investments LLC , Q(

,I()P_,_

-- - -

In the event terms in this document conflict with the term
in the Master Deed of Trust, the terms of this document
are the controllingterrns.

7.
Secured Obligation: Promissory Note dated October 28,

200Ct . .

.

.

Principal Amount Secured: $63,600

Subordination

This deed of trust shall.be subordinate to a deed of trust
of$42,000 from Joshua Jarvis and
securing repaym
Rebecca Chi pi1 Jarvis to NewPhase!nvestments LLC
that docu
nts loan sbursed about 4/3/08.

Latest Maturity Date: July 1, 2009

3.

Property

County/State: Bonneville, Idaho
Legal Description: Lot 25, Block 18, Comore Lorna
Division No. 23, Bonneville County, Idaho.
4.

Conveyance

Grantor grants and conveys the Property to Trustee, in
trust, with power of sale. The conveyance is made to
secure to Beneficiary the repayment of Secured
Obligation,

5.

ss.
County of Bonneville

Terms

The interest rate, payment terms, including maturity date,
or balahce due may be indexed, adjusted, renewed or
renegotiated.
The note provides for future advances and this deed of
trust intends to secure future advances.

6.

State of Idaho

Master Deed of Trust

A Master Deed of Trust recorded in the following counties
of Idaho as the instrument number and on the date·
indicated contains the terms of this deed of trust
Bonneville

#751269

June 23, 1988

Bingham

#372549

June 24, 1988

C?? this=8 day of October, in the year o_f 2008, before me
t/!Jn.J

i:!n t.f..

L..A ypl
, an Idaho notary public,
personally appeared Joshua Jarvis and Rebecca
Chiappini Jarvis, husband and wife, known or identified to
me, to be the persons whose names are subscribed to the
within instrument, and acknowledged to me that they
executed the same.~
- ::;m::u::uc;o='

~.h./~~
~

I~

P,

I

Notary Public for Idaho
·Residing at Idaho Falls, ID
Commission Expires: * &(7-'
/,/0/2-
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#815502

July 15, 1988

Butte

#21202

June 24, 1988

Clark

#41833

June 23, 1988

Custer

#0223413

August 30, 2001

Fremont

#406241

June 23, 1988

Jefferson

#248761

June 23, 1988
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Borrowers will

Promissory Note

Initial information

1.

Date of Note: October 28, 2008

Prepayment is allowed in any amount at any time without
any penalty. Prepayment of principal will be applied to
·payments in the inverse order of payment due dates.·.

·PrinCipal Sum: $63,600
Interest Rate: 12% per annum simple interest accruing
~~
.. :.

.

:·

.

.

.

6. · Jarvis' failure

Default Interest Rate: 24% per annum siniple interest
accruing daily.

'M44"

·F~

to repay as required

6.1. Default
Jarvis will be in default if:

dne payment: The note matures on July 1, 2009, and
shall be paid iri full onmaturity.
· ·
Madeat:

payments at Lender's address as

All payments will be applied first to accrued interest then
to principal.

Maturity Date: July 1, 2009

"

a11

stated in Section 1 of this Note, or at a different place the
Holder requires.

1.
Jarvis doesnot make a paym;3nt on the Note
when due;
e;t>; ,•

ID

2.
If (a) Jarvis makes an assignment for the benefit
of creditors, (b) files apetition in bankruptcy, (c) is
adjudicated insolvent or bankrupt, under the federal
bankruptcy code as now or later in effect, or under any
applicable state insolvyncy law; or
3.
Any bankruptcy, insolvency or other similar
proceeding is started against Jarvis and have not been
dismissed by the 60th day after the date the proceeding
was started, or

Security Documents: deed of trust dated October 28,
20.08. The security documents shaU pe recorded after the
security documents securing payment of $42,000 to New
Phase Investments, LLC, and shall be subordinate to the
$42,000 note and deed of trust securing that note. The
$42,000 note was made on April3, 2008. A replacement
note signed on October 28, 2008, for the same amount
was dated as of the date of the original note.

2.

Background

Lender has agreed to loan Jarvis the Principal Sum with
interest accruing at the Interest .Rate. Jarvis has agreed to
repay the loan in one lump sum payment at Maturity.

3.

Borrower's promise to repay

Jarvis promises to pay the Principal Sum plus interest in
money of the United States of America to the order of
Holder. Le.nder may transfer this note.. The Lender or
anyone to whom this note is transfernsd is called the
Holder.

4.

Interest

Interest will be charged on unpaid Principal Sum until the
full amount of the Principal Sum has been paid. Jarvis will
pay at the Interest Rate. The interest will start to accrue
on the date of the first disbursement of funds under this
note. It will accrue daily on all sums disbursed under this
Note that have not been repaid.
Upon default, interest will accrue daily at the Default
Interest Rate on all sums disbursed under this Note that
have not been repaid ..
·5.

4.
Jarvis consents to the appointment of any receiver
for any substantial part of the Jarvis' property, or an
involuntary appointment of any such receiver is not
discharged within 60 days of the appointment.

Payments

Jarvis will pay the entire Principal Sum and all interest
accruing by making one lump sum payment no later than
the Maturity Date.

6.2. Preservation of Holder's rights
When Jarvis is in default, even if the Holder has not
required Jarvis to pay the full amount of unpaid Principal
Sum and all of the interest Jarvis owes on the note by a
date certain, the Holder will still have the right to do so at
any time for so long as Jarvis remains in default.

6.3. Payment of Holder's costs and expenses
If Jarvis is in default, the Holder will have the right to
require Jarvis to pay all Holder's costs and reasonable
attorneys' fees incurred in enforcing this note to the extent
not prohibited by applicable law.

7.

Waivers

Any person who has obligations under this note waives
the rights of Presentment and Notice of Dishonor.
Presentment means the right to require the Holder to
demand payment of amounts due. Notice of Dishonor
means the right to require the Holder to give notice to
other persons that amounts due have not been paid.

B.

Security

This note is secured by the Security Documents. The
terms of the Security Documents are incorporated into and
made a part of this note. In addition to the protections
given to the Holder under this note, the
terms of the Security Documents
protect the Holder from possible

08

losses, Which m1gnt result IT Jarvts a
t keep the
promises Jarvis makes in this note. The Security
Documents may describe additional conditions under
which JaNis may be required to make immediate payment
in full of all amounts Jarvis owes undef this note. Jarvis
may be referred to as grantor or debtor andHolder may
be referred to as secured party or beneficiary in the
. Security Documents,

9.

Lenders

Each lender will disburse fund~ under this note in amounts
equal to those disbursed by the other lender. The equal
disbursements will be made at the same time. All payment
received from Jarvis on this note shal(be allocated '%fo
New Phase lnvestments.LLC and the other% to .
D.A.F .C,O. LLC. The payments shall be applied to interest
and principal so that each lender is treated as having
received the same amount of interest and principal. ·..
~.

. \
f.~c-:;

.'

,J

Either lender may enforce the note and the deed of trust
that secures without the consent of the other. All costs of
enforcement shall be first paid and then the remainder.of
any recover shall be divided equally and paid to the two·
lenders.
·
· Upon· signing this Note, the lenders will place the full
amount of their funding ($31 ,800 each) with Snake River
Funding Inc. Snake River Funding, Inc., shall disburse the
funds only in payment for materials and services
furnished to Lot 25, Block 18, Com ore Lorna, Division No.
23, Bonneville County, Idaho.
Funds will not be disbursed by Snake River Funding
·
without obtaining
•

Evidence that the materials and services were
furnished to the property,

•

Jarvis agrees the materials and services has been
furnished, and

•

A lien release from all liens arising from the furnishing
of those materials or services.

Debtor:

~ccepted:

3nake River Funding Inc.

ly ___________________
s
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Thomson Law, Offices, Chartered
A PROFESSlONAL CORPORATION

ATTORNEYS AT LAW
DALE P. 'TB:OMSON
1ROYE. RASMUSSEN
Of Coundel,
P.BJLIP A. PACKER*
•Also ::~.J>;~;t.iuoJ :in Utah

115 EAST MAIN STREET

P.o. Box6o9

I

· REXBURG, 1D 83440

Telepho:ne: (208) 356-9000
Fac;Jhn:lle: (208) 356.9336
e-J:ru!il:

ih~on@ndl:el('Il~t

August 31 2009
j

TO:

·:CC:

Stewart Title Guaranty Company
Claims Department
·P. 0. Box 2029
Houston, TX 77252-2029
Amerititle

P.O. Box 51690
Idaho Falls, ID 83405-1690

Attn: JohnHolt
Re:

Insured:

Snake River Funding, Inc. (Jarvis)

STGC File Number:
Policy Number:

8023-0100758-08

Date of Polley:

Amount of Insurance:
Office File Number:
Name of Grantor:
My Office·File Number:

M-9302-000902792
March 18,2008-2:34 P.M.
$268,000.00
10"44797
Josh M. Jarvis
7303

Dear Mr Holt,
On or a_bout November 26, 2008, I wrote to your company concerning the above-referenced matter.
At that time I indicated to you that my client is losing money each day and that he is not able to wait
for the process oflitigation. I have since written to yon on May 4,' 2009 and June 1~ 2009. You have
refused to respond to any of my letters regarding a resolution ofthls matter. ·
I am therefore making demand for payment within the next ten days or suit will be filed without
further notice.
The current fuLlount owe to my client is the sum of$255,140.35, as of8/14/09. Interest is accruing
·
at the rate of$76.71233 per diem.
As I indicated in my previous letter, you can be assigned the interest and .recoup your own costs
without my client having to suffer the current consequences. The policy limits are fast approaching

089

l/2009/MON 01 ·

PM

P, 003

Letter to Stewart Title
8/31/09
page2

. and my client is losing money on a daily basis. His payments are normally reinvested and without
the payments, he is losing substantial funds. My client is being substantially prejudiced by your lack
of payment. Furthermore, I believe your action constitutes bad faith pursuant to statute.
Your immediate attention is required.
Please respond!
Sincerely~

a

Dale P. Thomson, Esq.

DPT/ms
7303 A,.y\Loltet to Stewart Title
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David Johnson
From: David Johnson [dj@ida.net]
Sent: Wednesday, December 23, 2009 3:59 PM
To:

'Jholt@stewart.com'

Cc:

'chomer@holdenlegal.com'

Reference: Snake River Funding/Dave Patterson/Josh Jarvis
Mr. Holt,
I have the pleasure of speaking with you for a couple of minutes in the office of Chuck Homer. As we
discussed, I represent the beneficiary under the title insurance policy issued by your company.
I was retained to replace Mr. Dale Thompson with whom you previously corresponded. I believe I have
sufficiently reviewed the situation and understand the facts, circumstances and positions of the parties. I
specifically note your company desires to put my client with a first position on title in lieu of paying the
claim. Where we substantially differ is what constitutes a "diligent" pursuit of clearing the title. The claim
was filed over a year ago and my client still doesn't have clear title. Now your company proposed to
pursue a lawsuit that is not only deliquent and probably not worth pursuing. One of the purposes of
pursuing an action is to" ... to prevent or reduce loss or damage to the insured." (Section 5(b) of the
policy) Pursuing a lawsuit is detrimental to my client and although your company is benefitted by not
paying out as they should, my client is harmed further and further. The property continues to nonmaintained, vandalized, weathered, etc and my client has no ability to preserve the property. With
protracted litigation, including appeals, this case would be years down the road and the improvements on
the property worthless.
I anticipate that you may attempt to excuse the delay in pursuing an action based upon the bankruptcy
proceedings. However, this is a non-issue, particularly in light of the difficulties in Bankruptcy were caused
by your insured entity's error.
In discussing the case with Chuck Homer and Marv Smith, I don't see the lawsuit having a favorable
outcome to my clients either through settlement or trial. The other parties are not going to release their
interest in the property until they get paid, aod in Jarvises case, until they get released from liability. My
client intends to be made whole and will not be willing to sign any documents releasing the Jarvis's from
their financial liability unless paid in full. While your client has the ability to bring the lawsuit in my client's
name and my client will comply with all duties required in the policy, do not assume that my client will
support your company's theories and purported facts.
The course of action that should be taken is for client to made whole. Thereafter, you can pursue what
course of action or litigation you deem appropriate. To be clear, the pursuit of any litigation, without just
compensation to my clients is neither reasonable or diligent.
Therefore, demand is again made against the policy as previously demanded. Payment should be
received on or before January 10, 2010. If payment is received, my clients reserves the right to bring all
causes of action against your client they have.
I look forward to your prompt response.
David A. Johnson
I look forward to your prompt response.

David A. Johnson, Esq.

1?nnnnno
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Wright, Johnson, Tolson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1000
Facsimile (208) 523-4400
email: dj@ida.net
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David A Johnson, Esq.
Wright, Johnson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1 000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LLC,
Plaintiffs,

Case No: CV-10-280

MOTION FOR SUMMARY
JUDGMENT

vs.
STEWART TITLE GUARANTY
COMPANY and Does 1-10,
Defendants.
David A Johnson, attorney for the Plaintiffs herein, hereby moves the Court for
its order granting summary judgment in favor of the Plaintiffs.
This Motion is brought pursuant to IRCP 56( a) and is supported by the Affidavits
of Darin Hebdon and Chris Archibald filed herewith, and incorporates the pleadings
herein.
The reasons for this motion are as follows:

1- MOTION FOR SUMMARY JUDGMENT

093

1.

There is no material issue on the validity of the contract between the
parties.

2.

Defendant has failed to provide clear title to the property or provide the
necessary money to Plaintiffs.

DATED: September 21, 2010

WRIGHT, JOHNSON WAYMENT, PLLC
David A. Johnson, Esq.

CERTIFICATE OF SERVICE

I hereby certify that I am a duly licensed attorney in the State of Idaho, with my
office in Idaho Falls, Idaho, and that on September 21, 2010, I served a true and
correct copy of the foregoing document, on the person(s) listed below by causing the
same to be delivered by the following method:
Name and Address

Method of Service

Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, ID 83702

Mail

~~
David A. Jo nson, Esq.

2- MOTION FOR SUMMARY JUDGMENT

n

t1

vi

David A. Johnson, Esq.
Wright, Johnson & Wayment, PLLC
477 Shoup Avenue, Suite 109
P.O. Box 52251
Idaho Falls, ID 83405-2251
Telephone (208) 535-1000
Facsimile (208) 523-4400
Idaho State Bar No. 3319
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCO LLC,
Plaintiffs,

Case No: CV-10-280

PLAINTIFF'S MEMORANDUM IN
SUPPORT OF SUMMARY
JUDGMENT

vs.
STEWART TITLE GUARANTY
COMPANY and Does 1-10,
Defendants.
David A. Johnson, attorney for Plaintiffs (collectively referred to hereafter as
"Snake River"), hereby moves the Court, pursuant to Idaho Rules of Civil Procedure
56(b), to summarily grant judgment to them and against Defendant (hereafter referred
to as "Stewart") as stated below:

I. STATEMENT OF UNDISPUTED FACTS
For purposes of this Memorandum, the pertinent undisputed facts are as follows:
1 -PLAINTIFF'S MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
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1.

Snake River is an Idaho corporation engaged in the business of lending
funds to individuals and entities.

2.

Stewart Title Guaranty Company ("Stewart") is a corporation organized
outside of the State of Idaho, but conducts business in the State of Idaho.
AmeriTitle, located in Idaho Falls, Idaho, provides title insurance services
for Stewart, including the issuance of loan policies.

3.

Josh M. Jarvis ("Jarvis") married Rebecca Chiappini-Jarvis ("Mrs. Jarvis")
on June 30, 2006 and has remained married thereafter.

4.

On March 7, 2008, Jarvis purchased real property located at 5600 South
Highwillow Lane, Idaho Falls, Idaho, legally described as Lot 25, Block 18,
Comore Lorna, Division No. 23 to the County of Bonneville, State of
Idaho, according to the recorded plat (hereinafter referred to as the
"Highwillow Property"). The deed to Jarvis stated that the property was
conveyed to him, as "a married man dealing with his sole and separate
property."

5.

In March 2008, Jarvis requested Snake River to provide him a
construction loan of $268,000.00 for the construction of a single family
residence on the Highwillow Property.

6.

Snake River wanted to protect its loan, including insuring that there were
no superior claims or interests to its lien.

7.

Snake River contacted AmeriTitle, an agent of Stewart, and obtained a
Loan Policy of Title Insurance (Policy) to protect its position. Stewart, via
AmeriTitle, issued the Policy to Snake River on March 18, 2008 insuring

2 PLAINTIFF'S MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
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the loan for $268,000.00. A true and correct copy of the Policy is
attached as Exhibit A to the Affidavit of Darin Hebdon. Key Provisions of
the Policy are:
a.

Snake River was insured against "Title being vested other than as
stated on Schedule A."

b.

Schedule A expressly stated that the estate and interest in the land
are vested in "Josh M. Jarvis, a married man dealing with his sole
and separate property."

c.

The Policy also insured against any defect in or lien encumbrance
on the title not specified in the Policy.

8.

The Policy also had the following clause:
The Company shall have the right, in addition
to the options contained in Section 7 of these.
Conditions, at its own cost, to institute and
prosecute any action or proceeding or to do
any other act that in its opinion may be
necessary or desirable to establish the Title or
the lien of the Insured Mortgage, as insured, or
to prevent or reduce loss or damage to the
Insured. The Company may take any
appropriate action under the terms of this
policy, whether or not it shall be liable to the
Insured. The exercise of these rights shall not
be an admission of liability or waiver of any
provision of this policy. If the Company
exercises its rights under this subsection, it
must do so diligently. Whenever the Company
brings an-action or asserts a defense as
required or permitted by this policy, the
Company may pursue the litigation to a final
determination by a court of competent
jurisdiction, and it expressly reserves the right,
in its sole discretion, to appeal any adverse
judgment or order.

3 -PLAINTIFF'S MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
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9.

The Policy did not give Stewart the right or ability to withhold payment
pursuant to the Policy until after their litigation rights had been exhausted.

10.

Snake River paid $1,323.00 for the title insurance.

11.

Snake River then entered into a construction loan with Jarvis, promising to
advance up to $268,000.00 for the construction of the Highwillow
Property. AmeriTitle acted as closing agent for the loan between Jarvis
and Snake River.

12.

Mrs. Jarvis has never signed any document either renouncing her interest
in the property or consenting to the mortgage against the Highwillow
Property.

13.

Snake River assigned its interest in the deed of trust and promissory note
to DAFCO on April 17, 2008, who had provided the money for the loan.
At this same time, Snake River provided to DAFCO a Corporate Warranty
Deed wherein Snake River promised and covenanted to defend DAFCO's
interest in the Highwillow Property.

14.

Snake River/OAF CO provided funds to Jarvis as per the Deed of Trust
and Promissory Note, attached as Exhibits Band C to the verified
Amended Complaint filed herein.

15.

After Snake River/DAFCO provided the funds to Jarvis, on or about April
3, 2008, Jarvis signed another Deed of Trust with New Phase
Investments, LLC (New Phase) as the beneficiary. In exchange, Jarvis
received $42,000 from New Phase. This Deed of Trust was recorded on
April 7, 2008 with the Bonneville County Recorder as Instrument No.

4 -PLAINTIFF'S MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT

1295743. Mrs. Jarvis did not sign either the note or the Deed of Trust.
16.

On or about October 28, 2008, a Second Deed of Trust was signed by Mr.
and Mrs. Jarvis with New Phase Investments as the beneficiary for the
sum of $42,000.00. Such instrument was recorded as Instrument No.
1315447 on the records of Bonneville County, State of Idaho.

17.

On or about October 28, 2008, another Deed of Trust was signed by Mr.
and Mrs. Jarvis with New Phase Investments as the beneficiary for the
sum of $63,000.00. Such instrument was recorded as Instrument
1315448 on the records of Bonneville County, State of Idaho.

18.

On or about November 3, 2008, a "Deed of Trust- Short Form" was
executed by Mr. and Mrs. Jarvis in favor of New Phase giving New Phase
additional security in the Highwillow Property in the amount of
$140,000.00. This instrument was recorded as Instrument No. 1315849.

19.

Various mechanic liens have been filed against the Highwillow Property,
but such liens were not timely pursued. Pursuant to the proceedings in
Bonneville County Case No. CV-10-651 such liens have been judicially
declared to be void.

20.

On November 26, 2008, Snake River presented a Notice of Claim to
Stewart for payment under the title insurance policy. Further demands for
payment were made by Plaintiffs against Stewart on August 31, 2009 and
on December 23, 2009.

21.

Stewart has refused to pay Snake River pursuant to the Policy.

22.

Because of financial problems, Jarvis has abandoned construction on the
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Highwillow Property.
23.

Subsequent to the lawsuit herein, New Phase filed a lawsuit in Bonneville
County, State of Idaho (Case No. CV-1 0-651) on February 3, 2010, to
foreclose on its Deed of Trust Stewart, under the name of Snake River,
answered and countersued seeking to quiet title in Snake River's name.

24.

Both New Phase and Snake River moved for Summary Judgment. Judge
Gregory S. Anderson, on August 5, 2010, granted New Phase's summary
judgment request and denied Snake River's request for the same.

25.

The partially constructed house on the Highwillow Property has significant
damage because of the lack of attention, weather, vandalism, etc.
II. STANDARD.

The party moving for summary judgment initially carries the burden to establish
that there is no genuine issue of material fact. See Boots ex ref. Boots v. Winters, 45
Idaho 389, 392, 179 P.3d 352, 355 (Ct. App. 2008). This burden can be met by
establishing the absence of evidence on an element that the nonmoving party will be
required to prove at trial. Once such an absence of evidence has been established, the
burden then shifts to the party opposing the motion to show that there is indeed a
genuine issue for trial. See id.

Ill. ARGUMENT
A.

Snake River is entitled to compensation as agreed in the Policy.

Idaho law requires that to encumber community property, both the signature of
husband and the wife are required. For example, Idaho Code §32-912 provides:
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CONTROL OF COMMUNITY PROPERTY. Either the
husband or the wife shall have the right to manage and
control the community property, and either may bind the
community property by contract, except that neither the
husband nor wife may sell, convey or encumber the
community real estate unless the other joins in executing the
sale agreement, deed or other instrument of conveyance by
which the real estate is sold, conveyed or encumbered, and
any community obligation incurred by either the husband or
the wife without the consent in writing of the other shall not
obligate the separate property of the spouse who did not so
consent; provided, however, that the husband or wife may
by express power of attorney give to the other the complete
power to sell, convey or encumber community property,
either real or personal. All deeds, conveyances, bills of sale,
or evidences of debt heretofore made in conformity herewith
are hereby validated. (Emphasis added)
In light of the Highwillow Property being community property, the same being
acquired during marriage, the failure to have Mrs. Jarvis sign the loan documents
prepared by Stewart or release her interest in the Highwillow Property voids the
conveyance. Subsequently, New Phase secured a lien position superior to Snake
River's.
Insurance policies have been deemed to be a contract between the insurer and
the insured. Hall v. Farmers Alliance Mut. Ins. Co., 145 Idaho 313, 318, 179 P.3d 276,
280 (2008). "If the policy at issue does not appear ambiguous on its face, and if neither
party asserts that it contains an ambiguity, then this Court exercises free review over its
interpretation and applies the plain meaning of the words used." Idaho Counties Risk

Mgmt. Prog. Underwriters v. Northland Ins. Cos., 147 Idaho 84, 86, 205 P.3d 1220,
1222 (2009).
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B.

Stewart is liable pursuant to the Policy. Any contractual provision

that may allow Stewart to attempt clear title is not currently applicable.
Section 5 of the Policy provision provides Stewart with the opportunity to defend
or to "institute and prosecute any action or proceeding or to do any other act that in its
opinion may be necessary or desirable to establish the Title or the lien of the Insured
Mortgage, as insured, or to prevent or reduce loss or damage to the Insured." Hebdon
Affidavit, Exhibit A. (Emphasis added). This exact provision has been the subject of

discussion in the recent Supreme Court decision of Mortensen v. Stewart Title Guar.
Co.:
"An implied duty of good faith and fair dealing exists between insurers and
insureds in every insurance policy. Simper v. Farm Bureau Mut. Ins. Co.,
132 Idaho 471, 474, 974 P.2d 1100, 1103 (1999) ... Acting diligently
does not require infallibility. "Diligence" is defined as "[c]are; caution; the
attention and care required from a person in a given situation." Black's
Law Dictionary 488 (7th ed. 1999). "Diligent" is similarly defined as
"[c]areful; attentive; persistent in doing something."
Mortensen v. Stewart Title Guar. Co. 2010 WL 2605798 6 (Idaho).

Stewart's continued litigation does not serve the interest of the insured, Snake
River, which is the purpose of the provisions allowing litigation to be commenced or
defended. The evidence is undisputed that obstacles prevent Snake River from having
clear title, including the lack of a signature by Mrs. Jarvis and the intervening
conveyance or encumbrance by New Phase. Litigation cannot correct the problems
which are the subject of this litigation. Also import is that the flaws in title were not
caused by external factors or conditions, but by Stewart's own acts, namely the failure
to get Mrs. Jarvis's signature or release at the time of the closing of the loan and the
issuance of the title insurance. "In a large number of the more recent cases the two
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tests of 'good faith' and 'negligence' have tended to coalesce, with many of the courts
which have in terms rejected the 'negligence' test agreeing, nevertheless, that the
insurer's negligence is a relevant consideration in determining whether or not it
exercised the requisite good faith." Openshaw v. Allstate Ins. Co. 94 Idaho 192, 194,
484 P.2d 1032, 1034 (Idaho 1971).
Snake River is entitled to summary judgment now and does not have to wait for
Stewart to stop chasing its own tail. The only way to clear title is for Mrs. Jarvis to
consent to the Snake River Deed of Trust and for New Phase to subordinate its
position, neither of which is possible to acquire through judicial determination. Of note,
neither Mrs. Jarvis' consent nor forced subordination was requested by Stewart in the
New Phase lawsuit as part of their request for relief.
While Snake River recognizes that collateral estoppel does not currently apply
against Stewart because of the lack of finality, to avoid blatant plagiarism, recognition is
given to Judge Anderson's Memorandum Decision Re: Motions for Summary Judgment
in the New Phase Investments LLC v. Snake River Funding, et. a/., Bonneville County
Case No. CV-201 0- 651 for the following discussion of Idaho Code §32-912:

The Supreme Court of Idaho discussed statutory interpretation in State v.
Daniel, 132 Idaho 701, 703, 979 P.2d 103, 105 (1999) stating:
Where the language of a statute is plain and unambiguous,
this Court must give effect to the statute as written, without
engaging in statutory construction. State v. McCoy, 128
Idaho 362, 365, 913 P.2d 578, 581 (1996). Unless the result
is palpably absurd, this Court assumes that the legislature
meant what is clearly stated in the statute. Miller v. State,
110 Idaho 298, 299, 715 P.2d 968, 969 (1986).
Idaho Code§ 32-912 is "plain and unambiguous." It does not limit the
applicability of§ 32-912 to members of the marital community. It simply
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provides that a contract to encumber community real property which is not
signed by both husband and wife is void.2 See Keller v. Rogstad, 112
Idaho 484, 733 P.2d 705 (1987) (holding that attempted conveyance of
community real property without execution and acknowledgment of the
deed by wife rendered the conveyance void); Tew v. Manwaring, 94 Idaho
50, 480 P.2d 896 (1971) (holding that§ 32-912 provides that a contract to
convey community real estate is void if not signed and acknowledged by
both husband and wife); Fairchild v. Wiggins, 85 Idaho 402, 380 P.2d 6
(1963) (holding that attempted conveyance of timber upon community real
estate was void without wife's signature and acknowledgment).
The failure of Mrs. Jarvis to sign DAFCO's Deed of Trust renders the
Deed of Trust void. A void deed of trust is not enforceable for any
purpose. See Argyle v. Slemaker, 99 Idaho 544, 548, 585 P.2d 954, 558
(1978) ("A void deed is one that is invalid for any purpose, ineffective to
convey legal title and unenforceable at law.").
The foregoing interpretation of Idaho Code § 32-912 is consistent with the
Supreme Court of Idaho's statement in Thomas v, Stevens, 69 Idaho 100,
102, 203 P.2d 597, 599 (1949), where the Court stated:
It is the long established law of this state that a contract to
convey community real property which is not signed and
acknowledged by both husband and wife is void. Childs v.
Reed, 34 Idaho 450, 202 P. 685; McKinney v. Merritt, 35
Idaho 600, 208 P. 244; Hart v. Turner, 39 Idaho 50, 226 P.
282; Elliott v. Craig, 45 Idaho 15, 260 P. 433; Burnham v.
Henderson, 47 Idaho 687, 278 P. 221; Shepherd v. Dougan,
58 Idaho 543, 76 P.2d 442; Intermountain Realty Co. v.
Allen, 60 Idaho 228, 90 P.2d 704, 122 A.L.R. 647; Little v.
Bergdahl Oil Co., 60 Idaho 662, 95 P.2d 833; Durant v.
Snyder, 65 Idaho 678, 151 P.2d 776; Hancock v. Elkington,
67 Idaho 542, 186 P.2d 494.
This court has also held that such a contract is unenforceable, against
strangers to the community, for want of mutuality, and that the requisite
mutuality must exist at the inception of the contract. Childs v. Reed, supra;
Elliott v. Craig, supra; Zaring v. Lavatta, 36 Idaho 459, 211 P. 557.
DAFCO's Deed of Trust is void and unenforceable against strangers to
the community, including New Phase.
Nearly two years have gone by since the claim was submitted by Snake River to
Stewart. Stewart's present refusal to pay cannot be construed as being in good faith or
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diligent because it cannot deliver the necessary documents from either Mrs. Jarvis or
New Phase, allowing Snake River to have a valid first position lien against the
Highwillow Property.
The language of the Policy (Section 5) regarding the pursuit of litigation has to be
measured by the standard of protecting the insured's (Snake River) interest, not the
insurer (Stewart). Snake River does not want the property. The failure to timely clear
title and the subsequent deterioration of the partially completed house makes the
receipt of the property an inadequate remedy to Snake River. Stewart's fruitless
endeavors to correct the defect through the Court have resulted in prejudice to Snake
River. As such, Stewart should be estopped from asserting any further right to pursue
legal action.
C. As a matter of law, Snake River is entitled to damages and attorney fees
from Stewart.

Snake River is entitled to monetary damages. As discussed above, even if clear
title could be established in the future, Snake River has still sustained damages.
Damages include those physical damages to the structure because of non-completion,
non-occupancy, abandonment and failure to maintain. Because Stewart failed to
acquire a valid deed of trust against the property, Snake River has had no ability to
seek possession of the property. Other damages include the loss of value due to the
economic circumstances taking place after the claim of lien was filed.
Section 7 of the Policy states that "In the case of a claim under this policy, the
Company shall have the following additional options: (a) To Pay or Tender Payment of
the Amount of Insurance or to Purchase the Indebtedness ... (b) To Pay or Otherwise
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Settle With Parties Other Than the Insured or With the Insured Claimant" The
"Amount of Insurance" is defined in Section 1 as, "The amount stated in Schedule A, as
may be increased or decreased by endorsement to this policy, increased by Section
8(b) or decreased by Section 10 of these Conditions." Section 8(b) reads:
If the Company pursues its rights under Section 5 of these Conditions and
is unsuccessful in establishing the Title or the lien of the Insured
Mortgage, as insured,
(I)

The Amount of Insurance shall be increased by 10%, and

(ii)

The Insured Claimant shall have the right to have the loss or
damage determined either as of the date the claim was made by
the Insured Claimant or as of the date it is settled and paid.

Section 10 of the Policy refers to credits for payments which are inapplicable in
this case. Pursuant to Schedule 1, the "Amount of Insurance" is $268,000.00. Due to
the exercise of Section 5, Snake River is entitled to an additional 10% or $26,800.00,
for a total principal amount owed of $294,800.00. The claim was filed on November 26,
2008. Pursuant to Idaho Code §28-22-1 04, interest accrues from that date at the rate
of 12% per annum.
The present action was a commercial transaction pursuant to Idaho Code §12120(3) and attorney fees and costs should be awarded in addition.

IV. CONCLUSION
The Contract between the parties, whether the original agreement or through
assumption, requires payment of $268,000.00 if Snake River did not have a first
position lien. Snake River's interest to the Highwillow Property is subordinate to New
Phase's interest as found by Judge Anderson. Therefore, Snake River is, as a matter
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of law, entitled to be paid by Stewart as required by the Policy. In addition, because of
this being a commercial transaction and also pursuant to contract obligations, Snake
River is entitled to the recovery of attorney fees and costs incurred herein. Snake River
respectfully requests the Court to enter Summary Judgment against Stewart as
requested herein.
DATED: September 21, 2010

WRIGHT, JOHNSON & WAYMENT, PLLC
David A. Johnson, Esq.

CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my
office in Idaho Falls, Idaho, and that on September 21, 2010, I served a true and
correct copy of the foregoing document, on the person(s) listed below by causing the
same to be delivered by the following method:
Name & Address

Method of Service

Richard H. Andrus
Spink Butler, LLP
PO Box 639
Boise, ID 83702

Mail

~~
David A. Johnson, Esq.
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Michael T. Spink, ISB No. 2201
Richard H. Andrus, ISB No. 7171
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
Boise, ID 83702
P.O. Box 639
Boise, ID 83701
Telephone: 208/388-1000
Facsimile: 208/3 88-1001
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Attorneys for Defendant Stewart Title Guaranty Company

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

SNAKE RIVER FUNDING, INC., and
DAFCOLLC,
Plaintiffs,
VS.

STEWART TITLE GUARANTY
COMPANY and Does 1-10,
Defendants.

)
)

)
)
)
)
)
)
)

Case No. CV-10-280
AFFIDAVIT OF JOHN HOLT IN
RESPONSE TO MOTION FOR
SUMMARY JUDGMENT

)
)

STATE OF IDAHO )
) ss.
County of Ada
)
I, John Holt, being first duly sworn on oath, depose and, upon personal knowledge, state
as follows:
1.

I am an individual over the age of eighteen, and I am competent to testify to the

facts stated herein if called upon to do so.
2.

I am claims counsel in Idaho for Stewart Title Guaranty Company ("Stewart").
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to:

3.

I am familiar with the pleadings and documents filed with the Court in the above-

captioned matter.
4.

I am familiar with the claims related to that certain Loan Policy of Title Insurance

(Policy Number M-9302-000902792) issued by Stewart to Snake River Funding, Inc. on March
18, 2008 (the "Title Policy").
5.

The Title Policy insured Snake River Funding, Inc. for various issues related to

the deed of trust given by Josh M. Jarvis, as grantor, to Snake River Funding, Inc., as
beneficiary, and the condition of title for the underlying property that Plaintiffs have identified as
the "Highwillow Property."
6.

On November 19, 2008, the grantor under the Snake River Funding, Inc. deed of

trust, Mr. Jarvis, and his wife, Rebecca Jarvis, filed a petition for Chapter 13 bankruptcy.
7.

The bankruptcy petition listed Snake River Funding, Inc. as a creditor.

8.

The Highwillow Property was listed as an asset and became subject to the

automatic bankruptcy stay.
9.

On November 26, 2008, Dale Thomson, then legal counsel for Snake River

Funding, Inc., sent a "Notice of Claim" letter to Stewart.
10.

Stewart retained Charles A. Homer of Holden Kidwell Hahn & Crapo P.L.L.C. to

represent the insured.
11.

Mr. Homer objected to Chapter 13 bankruptcy on behalf of the insured.

12.

A confirmation hearing for the bankruptcy plan was scheduled for February 11,

13.

Shortly before the scheduled confirmation hearing, Mr. Jarvis caused the

2009.

bankruptcy action to be dismissed.
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14.

Mr. Homer intended to file a foreclosure action on behalf of the Plaintiffs on the

Highwillow Property once the Chapter 13 bankruptcy was dismissed.
15.

Before Mr. Homer could file the foreclosure action, on February 23, 2009, Mr.

Jarvis again filed for bankruptcy, but this time he sought Chapter 7 liquidation.
16.

The Highwillow Property was again pulled into a bankruptcy estate and subject to

an automatic stay.
17.

Mr. Homer worked diligently to get the Highwillow Property removed from the

bankruptcy estate.
18.

Mr. Homer filed a Motion for Relief from the Stay with the bankruptcy court.

19.

Mr. Homer's efforts to get the Highwillow Property removed from the

bankruptcy estate were rigorously challenged by the bankruptcy trustee and the Jarvis's other
creditors.
20.

On July 24, 2009, Mr. Homer was successful in obtaining an order from the

bankruptcy judge, the Honorable Jim D. Pappas, Granting Relief from the Automatic Stay
thereby releasing the Highwillow Property from the stay.
21.

Stewart entered into negotiations with New Phase Investments, LLC on behalf of

Plaintiffs to get the issue of lien priority resolved.
22.

The negotiations were not fruitful.

23.

On February 1, 2010, Mr. Homer filed Bonneville County Case No. CV-2010-624

on behalf of Plaintiffs seeking to foreclose the Highwillow deed of trust, and seeking a
determination that Plaintiffs held a superior interest in the Highwillow Property.
24.

On February 3, 2010, New Phase Investments, LLC filed a Bonneville County

Case No. CV -2010-651 seeking to foreclose its security in the Highwillow Property claiming,
among other things, that it held an interest superior to Plaintiffs.
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25.

The February 1, 2010 case (Case No. CV-2010-624) was dismissed, and the

parties proceeded to litigate the priority of their interests in the High willow Property under Case
No. CV-2010-651 (the "Claims Litigation").
26.

The litigation is still ongoing in the Claims Litigation, and the appeals are not

complete.
27.

Judge Anderson has not entered a final judgment or issued a decree of foreclosure

in the Claims Litigation.
28.

As recently as October 18, 2010, upon a motion filed by Mr. Homer for

reconsideration of the August 5, 2010 order granting summary judgment in the Claims
Litigation, Judge Anderson issued a judgment in favor ofPlaintiffDAFCO LLC. against Mr.
Jarvis.
Further this Affiant sayeth naught.
DATED this b!1!J;y ofNovember, 2010.

j)J

SUBSCRIBED AND SWORN before me this~ day ofNovember, 2010.

Notary Public for Idaho
My commission expires:---"'----"--~---'---
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 1st day of December, 2010, I caused a true and correct
copy of the above AFFIDAVIT OF JOHN HOLT IN RESPONSE TO MOTION FOR
SUMMARY JUDGMENT to be served upon the following individuals in the manner indicated
below:
David A Johnson, Esq.
Wright, Johnson, Tolson & Wayment, PLLC
477 Shoup Avenue, Suite 109
Idaho Falls, ID 83402
P.O. Box 52251
Idaho Falls, ID 83405
Facsimile: 208/523-4400

[ ] U.S. Mail
[ ] Hand-Delivery by Courier
J>4 Federal Express
[ ] Via Facsimile

Richard H. A.'ridrus
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Michael T. Spink, ISB No. 2201
Richard H. Andrus, ISB No. 7171
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
Boise, ID 83702
P.O. Box 639
Boise, ID 83701
Telephone: 208/388-1000
Facsimile: 208/388-1001
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Attorneys for Defendant Stewart Title Guaranty Company

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
SNAKE RIVER FUNDING, INC., and
DAFCOLLC,
Plaintiffs,

)
)
)

)
)
)

VS.

)

STEWART TITLE GUARANTY
COMPANY and Does 1-10,
Defendants.

Case No. CV-10-280

RESPONSE MEMORANDUM IN
OPPOSITION TO PLAINTIFFS'
MOTION FOR SUMMARY JUDGMENT

)
)
)
)

Defendant Stewart Title Guaranty Company ("Stewart"), by and through its attorneys of
record, Spink Butler, LLP, files this Response Memorandum in Opposition to Plaintiffs' Motion

for Summary Judgment.

I.
BACKGROUND
This case involves the enforcement of the terms of a title insurance policy issued to a
lender. Plaintiffs do not dispute that the title policy is clear and unambiguous. The plain
language of the title policy allows Stewart to pursue and/or defend all litigation and appeals in
Stewart's sole discretion. Furthermore, under the title policy, Stewart is not liable for any loss or
damage to an insured until all litigation and appeals are completed. Thus, the present lawsuit is
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neither ripe nor permitted under the title policy. For this reason, the Court should deny
Plaintiffs' Motion for Summary Judgment and dismiss the present lawsuit until all litigation and
appeals have been completed in the underlying claims litigation.
II.

UNDISPUTED FACTS
1.

On March 18, 2008, Stewart issued a Loan Policy of Title Insurance to Snake

River Funding, Inc. ("Snake River Funding") with an insurance amount of $268,000.00 (the
"Title Policy") for a deed of trust given by Josh M. Jarvis, as grantor, to Snake River Funding, as
beneficiary, on the real property defined by Plaintiffs as the "Highwillow Property." Affidavit of
Darrin Hebdon Exhibit A (hereinafter "Title Policy"); Plaintiff's [sic] Memorandum in Support
of Summary Judgment (hereinafter "Plaintiffs' Memorandum") p. 2-3.

2.

The Title Policy insures Snake River Funding for various issues related to the

deed of trust and the condition of title for the Highwillow Property. Affidavit of Darrin Hebdon
Exhibit A- Title Policy.
3.

The Title Policy includes various provisions regarding how an insured must

submit a claim, how Stewart may handle a claim, how litigation and appeals may be pursued,
and what liability Stewart has under the Title Policy for any losses or damages claimed by the
insured. Affidavit of Darrin Hebdon Exhibit A- Title Policy.
4.

Plaintiffs do not dispute that the terms and provisions of the Title Policy are clear

and unambiguous. See Plaintiffs' Memorandum.
5.

Section 5( c) ofthe "Conditions" portion of the Title Policy provides as follows:

Whenever the Company brings an action or asserts a defense as required or
permitted by this policy, the Company may pursue the litigation to a final
determination by a court of competent jurisdiction, and it expressly reserves the
right, in its sole discretion, to appeal any adverse judgment or order.
Affidavit of Darrin Hebdon Exhibit A Title Policy Conditions§ 5(c) (emphasis added).

6.

Section 9 (Limitation of Liability) of the "Conditions" portion of the Title Policy

provides:
In the event of any litigation, including litigation by the Company or with the
company's consent, the Company shall have no liability for loss or damage until
there has been a final determination by a court of competent jurisdiction, and
disposition of all appeals, adverse to the Title or to the lien of the Insured
Mortgage, as insured.
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Affidavit of Darrin Hebdon Exhibit A Title Policy Conditions § 9(b) (emphasis added).

7.

On November 19, 2008, the grantor under the Snake River Funding deed of trust,

Mr. Jarvis, and his wife, Rebecca Jarvis, filed a petition for Chapter 13 bankruptcy. Affidavit of
John Holt in Response to Motion for Summary Judgment (hereinafter "Affidavit of John Holt")<]{

6.
8.

The bankruptcy petition listed Snake River Funding as a creditor. Affidavit of

John Holt<]{ 7.

9.

The Highwillow Property was listed as an asset, and any actions against the

property were subject to the automatic bankruptcy stay. Affidavit of John Holt<]{ 8.
lO.

On November 26, 2008, Dale Thomson, then legal counsel for Snake River

Funding, sent a self-styled "Notice of Claim" 1 letter to Stewart, but the letter did not seek any
particular action by Stewart. Affidavit of Darrin Hebdon Exhibit B; Affidavit of John
11.

Holt~[

9.

Nevertheless, Stewart retained Charles A. Homer of Holden Kidwell Hahn &

Crapo P.L.L.C. to represent the insured. Affidavit of John Holt<]{ 10.
12.

Mr. Homer objected to the Chapter 13 bankruptcy on behalf of the insured.

Affidavit of John Holt <]I 11.

13.

A confirmation hearing for the bankruptcy plan was scheduled for February 11,

2009. Affidavit of John Holt <]I 12.
14.

Shortly before the scheduled confirmation hearing, Mr. Jarvis caused the

bankruptcy action to be dismissed. Affidavit of John Holt<]{ 13.
15.

Mr. Homer had intended to file a foreclosure action on behalf of the Plaintiffs on

the Highwillow Property once the Chapter 13 bankruptcy was dismissed. Affidavit of John Holt
~[

14.
16.

Before Mr. Homer could do so, on February 23, 2009, Mr. Jarvis again filed for

bankruptcy, but this time he sought a Chapter 7 liquidation. Affidavit of John Holt<]{ 15.
17.

Thus, the High willow Property was again pulled into a bankruptcy estate and

subject to an automatic bankruptcy stay. Affidavit of John Holt<]{ 16.
18.

Mr. Homer worked diligently to get the Highwillow Property removed from the

bankruptcy estate. Affidavit of John Holt<]{ 17.

1

Defendant does not concede the November 26, 2008 letter satisfies the Notice of Claim requirements under the
Title Policy for purposes of calculation of damages and/or interest, if any.
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